— , — _ 
g 


— — = . 
4 " X * J 9 * ys l l q 9 ! ** * * a 
1 4 e e \ 8 les” be. = | 
4 7 9 _ wn <7? d > 1 
* n * 4 "2 
+» FY N * % : * — 4 2 
Cy [ ö 0 b —_— 
4 4 p - [ 4 0 V "HY . ' 1 
Fj 3 b ' A X 3 
a * * — 
— 4 


0 | | * 8 8 ; 
"TREAT 
| O r 


Church-lands & Tithes : Þ 


7 


1 | 
» Cx 
- - * «AI 4 
. * = 4 
1 
© K | K 
4 "a * = 
' N 
* = * 1. 
) 
, 4 
AT 
. * 
- — 
999 * 
' * 
0 : 2 
a ö 


E 


- 


my -A | 

> "Wo 
= 

— 


In two Parts. 
CONTAINING, 


An Hiſtorical Account of Eccleſiaſtical Revenues, Chur- 
ches, Church-yards, Church-offices, Benefices, Glebes, 
Manſes, Patronage, Monachiſm, Religious, and ſome _ 
Military-orders, with a particular Hiftory of Tithes : 
And a clear and full Diſcuſion of Points of Right and 
Controverſy, relating to theſe Matters; And ſhewing 
how far the SCOTS and Canon Laws do agreez and 
differ. A diſtin&t Explanation of Actions before the 2 
Commiſsion, concerning Miniſters Stipends; Tithes; 3 
Erecting or Tranſplanting Churches; And the Inlarg= 3 
ing or Reſtricting Pariſhes. And of Actions about Mi- 2 


niſters Stipends, Tithes, & c. falling under the Cogniſ- 


ance of the Lords of Seſsion. E 1 
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1 
The Right Honourable, 


Sir Hugh Dalrymple | 
„ü "RF". 
North-Berwick, 


Knight Baronet, 
Lord Preſident f the Seſſion, One of Her 
NA 7 STIES moſt Honourable 
PRIVY COUNCIL, &c. 


My LORD, 

" Wou'd not be underſtood by this 
Dedication ſo vain, as to think 
any thing I do of this Nature can 

be of much Uſe to You, whom the 
Nation has a due Veneration for 

as an Oracle of Lay, and Ornament of 

the Bench; Where You Juſtly fill a Wor- | 
thy Father's Chair, and Exerciſe that Vir- 
| 4 2 | tue, 


F 3 
tue, and thoſe Sublime Parts, which GOD 
has ſo Liberally beſtowed on You, to 
good Purpoſe in the Service of Your Queen 

and Country. All I propoſe, is only to 
pay my Acknowledgements in this eaſic 
Way, for the Learned and Uſeful Advice 
I received from your Lordſhip, in ſome 
| Points handled in this Treatiſe. II ſay 
| nothing about my Book to You, who are 
the beſt Judge ofStandard-Law and Senſe, 
but that its Fate depends upon Your Ap- 
probation; Which I preſume will recom- 
| mend the Performance to the Knowing 
World, in ſpite of the Weakneſs and De- 
fects of the Author, who ſtudies to ap- 
prove himfelf with all Sincerity and At- 
| tection, EF 


- 


My LORD, ve 


10 

16 1 ne 
Your Lordſhips moſt Humble, di 
and Devoted Servant, Pe 
ſo 

WILLIAM FORBES. I 

| ne 
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ä 
PREFACE. 


S in the Body of the Roman Law 

| there are ſeven Cruces, That is, 
A ſo many Perplexed Laws, whereof 
tie out the True and Genuine 

are Meuning, Interpreters have rack'd their Fan- 
iſe, cies: So we have two Subjects in our Law ge- 
\p- nerally not well underſtood, viz. Bills of 
m- | Exchange, and Eccleſiaſtical Benefices, 
ing | conſiſting of the Temporality and Spiritua- 
De- lity of Church lands and Tithes. I have 

ap- lately endeavour d to clear up the former, 
Af- | and the Favourable Reception of that Eſſay 
hath incouraged me to try my hand upon the 
Latter. 

The Reaſon why ſo few at this day have 
dery diſtin Notions of that Matter, doth 

| Obviouſly proceed from this, That the Ca- 

| non Law, tho we never burnt it as Luther 
able, did, (a) hath ſince the Suppreſſion of Po- 
. pery been little Studied in Scotland: And 
? Jo the different Regular and Secular Offices 
f the Church of Rome, to which before the 
eformation particular Benefices ſtood an- 

nex d, are turn d a kind of Myſtery to many. 

(6) 4 Wirtewberg is 6 Selm Aſenby. 
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Benefices are Lands and Rents given to 
Eccleſiaſticks for Service to be done to the 


Church. About the Nature and Rights 5 7 
- , whereof, a multitude of Books, Prolix and f 


Perplex'd enough, are extant : Such as thoſe 
written by Rebuff, Bengæus, Garcia, D 
Eſpciiſes, Duaren, Barboſa, Dartis, Cor- 
55 and others, which fer Brevities ſake 
Fall be Nameless. 
Peter Rebuff a French Profeſſor of Lam, 
who flouriſhed at Paris in the Sixteenth Centu- 
ry, is the firſt whom T find to have diſtingui- 
He the Spirituality from the Temporality 
7 Benetices, by a formal Treatiſe pon 
ithes. But ſince his time that Subject hath 
been much, tho not well, handled. Rebuff, 
H. Canifins, N. Moneta, and the Authors 
of the Parſons Law, Parſons Counſellour, 
and Parſons Guide, are thoſe I cite moſt 


* 
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ry us with the s VAICS 4720 
about the Pope's Power in Alienating 75 
063.48 # &F; LN 44 & ee. 1710? © 34 
poling, and Diſpenling with Tithes; The 
warions Kinds of en; the Perſons by, and ta 


whore they ſhould be payd ; the Manner of 


frequently The Writers beyond Sea do wea- 


1 
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Payment; what Things are ſubject to Tith- 
ink; 494 the Paniſhments 1d which the Not: 
payer of Tithcs it epo , whereof Rebuft 
Eenumerates no ewer than 36 Sorts. Wyers 
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their needleſs Caſes and Queſtions * 
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7 of eſcr iption 11 Tithes 3 Nor are they more 
a Piece or conſiſtent with themſelves, when 
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1 
ds fringe vary and fluTuate, as to the Point 


about to determine the Subject Tithable. 
Which may probably be aſcrib d to their, con- 
punding the Poſitive, with the Negatiye 
Preſcription; Aud not diſtinguiſbing the 
Charattetiflick of Parſotiage from that of 
Vicarage Tithes Pena 
| The Divine Right of Tithes hath long 
been an Argument of Debate to Canonifſts; 
School-men, Proteſtant Divines, and - 
thers : But differently manay'd. The Genera- 
lity of the Canoniſts, Jome few excepted, 
mperionſly dickate the Divine Right of Tithe 
from the Motal Law, which 3s alſo 4 
up by ſome of the Engliſh Clergy, and Zea- 
f buy mantaind by Sir Henry Spelman. 
Te School-men, 4nd great Lawyers not a 
Sew, plead that Maintenance is due to the 
{Miniſtry Jure Divino ont of the Annual Pro- 


duct of our Subſtance; But that the Quota 


f a Tenth Part is meerly of Eccleſiaſtical 
and Human Inftitution. Others are not Po- 
fitive or Clear which of theſe Opinions 15 
declare for. Doctor Forbes (a) thinks the 
Debate not ſo very Neceflary, ſince the Di- 
vine Right of Tithes might be ſupported 

( a) Theolog, Moral, Part 3. Lib; b. Cab. 2. N. 13. 


on 


Hirelings ont of the Church. 


- 


with a great deal of Wit and Raillery, but 
then gives too much the Looſe #o his Saty- 
rical Vein, i» Depretiating and Diſparag- 
ing the Clergy; Whom he would have to 


Truckle and Depend 1 their Maintenance 


upon the Charity and Free- will- offerings of 


the People. John Selden treats the Sub- 
ject of Tithes by way of Hiſtory, diſcourſes | 
with avaſt deal of Learning about the Pay- 
ment of Tithes by the Patriarchs, Jews, | 
aud Gentiles, the Maintenance of the Church | 
ii the Primitive Times of Chriſtianity, | 
Arbitrary Conſecrations, Appropriations, | 
Infendations of Tithes, Exemptions fron 3 
them, the Eſtabliſhment of the Parochial 
Right, the Modern Payment of Tithes in 
the ſeveral States of Europe, and the various 
Opinions and Laws concerning ther. That 
Great Antiquary profeſſes, That he deſign d | 
not to Impugn the Divine Right of Tithes : | 


But at the ſame time has many ſhrewd Innu- 


endo's againſt it; And gives ſuch Accounts 


of Tithes as may effeFually Overthrow them. 
Os) Conſiderations touching thei A telieſt Means ts remove 


The 


upon this Foot, That theſe being once dedi- | 
cated ro GOD's Service, it is Sacrilege to 
convert them to a Civil Uſe. Mr. Milton IJ . 
(a) declaims againſt the Exaction of Tithes, 


FS. r — 
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di- De Clergy were not inſenſible of this, and 
"8 therefore ſent out Armed Pens àgainſt that 
Tithe-hiſtorian, pon the firſt appearance of 


Wh his Book”; whech threained ſo great Danger 
ca to their Copy-holds, and Parſonage-Barns. 
5 Our Countrey man Sir James Semple, and 


Mr. Stephen Nettles attach d the firſt and ſe- 
cond Chapters, concerning Scripture-Teſti- 
mony, and the Practice of the Jews. B. 
Montague, Dr. Sclaiter, D. Tildeſly, and 
others pretend to anſwer his whole Book, but 
do it in my Apprehenſion more Tartly than 
} Strongly. Dr. Comber hath collected and 
* zmproven the Subſtance of all that had been 
urg dd before him: Commends the Author's 
Induſtry and Parts, but cenſures him for 
rows Partiality, and Miſtakes. To reconcile which, 

%% ec tells us, that Mr. Selden was not much a- 
„ bove 30 Tears of Age when he wrote his Hi- 
ious ſtory, and being a Man of Buſineſs, was for- 
| ced to take many of his Quotations upon 
4 Truſt from others. A late ingenious Writ- 
{fp ter (a) goes another way io Work with Mr. 
Pelden, whom be pretends to Confute ex con- 


"Oy i ellis, and by the By throws away ſome of 
F a bi Banter upon Milton; Alledging, that he 
PPyrote for Hire againſt his own Opinion. 


remove 
5 (2) Efay concerning the Divine Right of Tithes by the Au. 
The“ of the Snake in the Graſs. 


Some 


3 

Some tell us, that Selden's Book was com- 
piled in Reſentment of the Play called Ig- ** 
noramus , preſented by the Cambridge 
Schollars to King James, upon his com- 

ing there in that ſharp Winter 1614. : 
The which Play doth much expoſe and ridicule | 
the Common Lawyers. But whatever was | 
tie Occaſion of Mr. Seldens printing his 
Thoughts pon that Subject, his work is ſtill | 
Juſtly eſteemed by the Learned World, and 
keeps it s Ground, notwithſtanding all the | 
Objection-ſhot that hath been levelled at it. © 
Sir George Mackenzie of Roſchaugh, *' 
Adwocat to King Charles II, Who hath ob- 
liged his Countrey with ſeveral uſeful Works, 
did once ſet about the clearing of the myſteri- | 
ons part of our Law concerning Tithes : 
But he had ſcarce well begun, when Interrup- © 
tions of Buſineſs diverted the Proſecution f 
that Deſign. 2 n 
Having undertaken to treat the Complex 
Subject of Benefices; I ſhall gratifie the 
Readers anticipating Curiolity, with a ſhort | 
Sketch of the Performance. As Benefices do. 2} 
cdeonſiſt of a Temporality and Spirituality: 25 
bf 09 this Treatiſe is divided in two Parts; The 2 F 
| firſt being allotted for the Temporality, and fo 
the ſecond for the Spirituality. St 
. The firſt Part is throw'n into this on: th 


AKA S .. HR, ET 


1 


Ibegin with a brief Hint concerning the precari- 


dus MeanofSubfiſtance of the Primitive Cler- 


gyz; andſhewwhy, and when the Patrimony of 
te Church was term d Benefices; and explain 
the kinds of em, viz. Regular and Secular Be- 
nefices, Titles, and Commendams. For un- 
derſtanding the Nature of Regular Benefices, 
there is an Hiſtorical Relation of the Origine, 
Nature, and Progreſs of Monachiſm and Re- 
ligious Orders, and of their regular Polity. 
Secular Benefices are diſtinguiſbed into Orders 
and Dignities; into thoſe of Cure, and Sine- 
Cures; and into Prelacies, and the Livings of 
the inferior Clergy, ſuch as Pariſh- Churches, 
Chappelries, and Altarages. Pariſh-Chur- 


ches are divided into dependent and inde- 


= pendent Benefices: Under the former are 
= comprehended Menſal, and under the Latter 
= Common-Churches, and thoſe under Patro- 
nage. All which things are fully diſcourſed 
= of, and cleared up: With a particular Account 
= of the Riſe, Nature, Progreſs and Fate of 
Patronage. Theſe Matters are ſucceeded by 
the Hiſtory of Eccleſiaſtical Revenues from 


Y: = #he Commencement of Chriſtianity, till the 


appointing of Commiſſions of Parliament 
for Planting of Churches, and modifying 
Stipends to Miniſters out of the Tithes. And 
then the Temporality of Benefices 3s treated 


4 4 2 9 
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4 


of in this manner. 1 explain, 1. How Titles 


to Benefices are acquir d by Eecleſiaſticks; 


Aud when they Commence to take effet. 


Where Annats and the Crimes of Sintony „ 


Barratry are diſcoursd. 2. What way Titles 
to Benefices are Extingniſhd:; and when they 
ceaſe to have effect. Where the Ann due to 
the Relict, Bairns or Neareſt of Kin of In- 
cumbents is treated. 3. 1 ſpeak of Rights 
to Benefices that may be acquir d from Bene- 
ficiaries. 4. Of Rights acquireable by them. 


5. 1 conſider Benefic d Per ſons in the Triple 


Capacity of Subjects, Superiors, and Vaſ- 
ſals, and ſbem what is due to, and by them 


in theſe different ReſpeFs. Onder which i 


Head the Plea of Church-men for an Ex- 


emption from Subſidies is brought in; Ihe 
Nature of Eccleſiaſtical Superiorities clear'd 7 
ub, with an Account of what hath been the © 
Fate of it in Scotland ſince the Reforma- 
tion. x * 


5” 
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The Spirituality of Bencfices 7s the Sub- 
ject of the Second Part. Where I treat o 
Churches, Church-yards, Manſes, Glebes, 
and Tithes. The Method purſued in clear- 
ing up the Subject of Tithes it this, After 
* premiſing of a diſtin Hiſtory of them, the 
Queſtion by what Law Tithes are due, is 

aiſcuſt, Into which more Learn d than Uſe- 
| ful 


* 


” 
* 
: 
* 
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les ful Controverſy I dip no further, than on] 

83 15 ſet down different Opinions; With + 
ck. Great Lines of Arguments adduc d for pro- 
nd ving Tithes to be due by the Law of GOD 


tles aad Nature, and to Anſwer them Breifly, 
they I explain the ſeveral kinds of Tithes, the 
e to Rl different Rights of them, their Nature, and 


hom Acquir d and Extingaiſhed ; The Bur- 
dens affecting Tithes; and how they are made 
effeFual by Payment: Being ſpecially Careful 
all along to diſtinguiſh the Poſitive from the 


In- 
zhts | 
>NC- 
Dem. | 


iple Negative Preſcription, and Parſonage from 
Vaſ- © Vicarage. Becauſe Tithes are the Common 
hem Fund of Miniſters Proviſion, the One whereo 
hich © is Modified & Allocat, and the Other Valued 
Ex- and ſold by Decreets of the Commiſſion; And 
The Points of Right ariſing from thenceare Decid- 


ear d ed by the Lords of Seſſion: Actions before the 
the Commiſſion are firſt treated; and then ſuch 
rma- as fall under the Cogniſance of the Lords 

= of Seſſion. I have ward the Forein and 
Sub- Unprofitable Queſtions and Controverſies 
at of with which the Prodigious Volumes of the 
ebes, Doctors concerning Benefices and Tithes do 
Jear- ſwell. Contenting my ſelf to notice what is 
After therein Homogenious to our Conſtitutions 
the ¶ and how far the Scots & Canon Laws do A- 


e, is rec and Differ. But have not ſpar d through- 


Ufſe- | out the whole Treatiſe to make uſeful Di- 
ful greſſions 


— — 


= 2 hy 
_ of Illuſtration, Hiſtory, and De- to 
-ſ{cription, here and there; At the Darkneſs for 
and Importance of the Matter ſeem d to re. an 
Juire it. I don t upon all Occaſions cite my N 
Author for avoiding Prolixity, except in beſi 
Points of Right or Law: But there is noi of 
any thing here, that I know, poſitively ad- di 
vanc id without Good Authority, 4 
Hlading form this contracted Idea of my 
Book to pleaſe the Reader, I ſhall for bis 
further Satisfaction declare what Materials hi 
and Helps I had in the Compiling. Be- 
fades the particular Law-tra&s concerning 
Benefices and Tithes, which are here made 
uſe of only in ſo far as they are founded in bef 
the Analogy of our own Law: Thave peruſed ſer 
Hiſtories not a few, and conſulted Original paſ 
Charters, Chartularies of Abbacies, and other cre 
Manuſcripts. [citeupor Occaſions Craig de 
Feudis, Sir Geo: Mackenzie Obſervations or 
upon the Acts of Parliament; And ſome- 
times thoſe Learned Notes upon Dirletouni# 
by Sir James Stuart of Gutters Her Maje- 
ſties Advocat. Sometimes again I mention 
that Elaborate Compoſure by Sir James 
Dalrymple of Killoch, one of the Principal 
Clerks of Seſſion, which is coming out under 
the Title of Collections concerning the 
veotrſh Hiſtory. I owe particular Thanks 
. 70 


8 


De. o that Great Antiquary, for generouſly af- 
neſs! fording me ſuch Helps as 4 bs his ACA 
to re. any way „ H, the Subject of my Book. 
te my Mhile my and is in, I muſt not forget my 
pt in beſt Acknowledgements for the many Hints 
is not of Direction I got in the Learned and ju- 
y ad dicious Viſcount of Stair's Inſtitutions : To 
which Book for its Univerſal Uſe, 1 may 
ofmy Juſil y apply the antient Proverb concerning 
or his LAzo s Summ: He who wants it, ſhould ſell 
erials his Cloke and buy it. I was put to the 
Be- more Trouble in perfecting this Work, through 
ning ibe loſs of the Commiſſion-Regiſters: But 
made pet dare ſay that few Material Occurences 
led in before that Judicature have eſcapd my Ob- 
eruſed ſervation. For I had an Abſtract of all that 
iginal pd till November 1673. And any De- 
lother ecreet of Moment ſince that time hath been 
ig de Friendly Communicated to me by the Parties, 
ations or their Doers, 
| ſome- 6 | i x 
letoun 7 C 
Maje- 
ention 
James 
ncipal 
under 
ig the 
hanks 
jo 
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At EDINBURGH he 8705. Day of March 
1705 Tears. 


NENT the Petition preſented to the Lords of 
Her Majeſties Privy Council by Mr, Milli. a 
am Forbes Advocat: Shewing, That where 
the ſaids Lords are in uſe to Incourage the 
Author of any new Book, by granting to him the Sole 
Priviledge of Printing and Vending the ſame ; And the 
Petitioner having compoſed A Treatiſe of Church- lands and 
Tithes, &c. Which will clear up that myſterious part of 
our Law ; Therefore Craving to the Effect after- menti- 
oned: The Lords of Her Mjeſties Privy Council do 
hereby Grant to the Petitioner his Heirs or Aſſignies, 
the Sole Priviledge of Printing, Vending, and Selling 
the foreſaid Book, Entituled, A Treatiſe of Church- land? 
and Tithes, &c. And diſcharges all other Perſons what- 4 
ſomever to Print, Re- print, Sell, or Import into this 
Kingdom any of the ſaids Books for the {pace of Nine- 
teen Years from the date hereof; And that under the 
Pain and Penalty of Confiſcation of the ſaids Books, to | 
the Uſe of the Petitioner and his Foreſaids; And far- 
der, under the Penalty of Five Hundred Merks Scots 
Money, to be pay'd by the Contraveeners to the Perici- | 
oner, or his Foreſaids, beſides the Seizure and Fore- 
faulture foreſaid. Extracted by me 
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ROBERT FORBES, Ces. Sri. Coneilii. 
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* H A P. 1 | 
Why, and when, the Patrimony of the Church 


ncil i was called Benefices > The Diviſion of 
ſignies, Benefices into R. gular and Secular, and 
| Selling by 


3nto Titles and Coinmendams, Explained. 
| Where of the Riſe, and Nature of Com- 
mendams, and the Difference betwixt Tem- 
1 ad Perpetual Commendams. 


p H E Primitive Chri- 


ch-lanas © 
s What- 
to this 
f Nine- 
der the ; 
zoks, to 
\nd far. 4 


4 
— 
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ks Scots ſtian Cler 8 lived 
letiti - 1 precariouſly on the 
Fore- Free-will Offerings 
of the People. The 

ilii, Reaſon whereofſome 
aſcribe to their per- 

5 g | , ſecuted State, that 

—— RS "ot adi HUJid not admit of 


more fix'd Endow- 
ments; others con- 
ecture, that they fought not after theſe, from 

A 


Ar 
2 * 


| (2) 
a Proſpect of the ſudden and infallible Ruine 
that was coming upon Feruſalem. When the gz 
Cloud of Perſecution was dilpelled, and the Be, 


Sun of Proſperity began to ſhine upon the Ri; 
it 


Church, Generous Converts appeared mighty 4 
forward to give her certain Rents, and Poſſeſſt. 
ons, which Church-men enjoyed in common, 
for ſome time: But wearying of this, the; | 
Stock of the Church came to be dividedſþ;e1 
among them, and particular Revenues an- 4. 
nex d and mortified to particular Offices. : 
This divided Patrimony of the Church goes ve 
under the Denomination of Benefices, Bene. 0 e. 
fices were Terms us'd, in times paſt, to ſigni. ver. 
fy Funds given to Souldiers, for a Reward of ble 
their Services: So called, becauſe they were if T 
the Effects of Bounty and Liberality. They 
Name pals'd to Eccleſiaſticks about the Twelfth 
Century, when they got the like Funds olf 
Subſiltence, 7 
2. There were Regular Benefices belonging 
to Monks and Regulars; and Secular Bene 
fices which were the proper Livings of Church 
men: And both conſiſted of a 'Temporality 
and Spirituality. By the Temporality we meaj 
Lands, with other Civil Rights and Poſlefi 
ons; and under the Spirituality comprehenc 
Tithes, Churches, Church-yards, Church- men. 
Glebes, and Matiles. The Tithes. are com 
puted to be more than a fourth part of thi 
Rent of Scotland; and the Temporality to bing t 
at leaſt a fourth. (2) | 


( a ) Mackenzie Olſerv. on the 277 Af 15 Parl. J. 6. Peer: 
5 3. Bonehc s. 


A 


une 3. Benefices again of both kinds were either 

the given in Title, or Commendam, He who had a 

the FBenefice in Title, or qui erat in Titulo, had 

the Right thereto tanquam ſuum, during his Life; 
phty Wrvich Power to grant Rights of it, and diſpoſe 

leſk. pf the Rents: And was called Titular, perhaps 
non, rom the old Cuſtom of Poſting upon Altars, 
, theſſpr Churches, the Titles and Arms of thoſe 
nidedBpreſented to them. | 


an- 4. Such as have Benefices in Commendam on- 
MCes. 


Ay, are termed Commendzators, Theſe at firſt 

goes were only deſign'd as Stewards and Overſeers, 
Bene. go call for and receive the Rents, until Titulars 
ſigni-Fvere provided; for which they were anſwer⸗ 
ard of Able, and lyable to hold Compt. In Proceſs 
were if Time, ſome of em turn'd Factors in Rem 
The am, and Titulars in Effect. By the Influence 
welfthht Moyen and Friendſhip at the Court of Rome, 
nds Ofhey got Powers to diſpoſe upon the Benefice in 
Ihe ſame manner as Titulars, and to apply the 
profits to their own Uſe, during their Life- 
ime. Hence aroſe the Diſtinction of Commen- 
ms into Temporary, and Perpetual. The 
ormer, as being in favours of the Church, 
Might have been granted by the Biſhop. (3) 
?ofleliWurt no meaner Man than the Pope himſelf, 
rehenWou'd confer a perpetual Commendam. () Cu- 
h- mene reſpedtu omnia Beneficia ſunt Manualia, as 
e coMBaldus expreſſeth it. By the 3. 4d 1. Parl. F. 
of th. Commendams are diſcharg'd, without annul- 
ty to bing the Deeds of Commendators: And theres 


ongin} 

Bene 
urch 
orality 
e mea 


Ca) Garcia de Beneficiis, Tome 1. P. 4. C. 4. N. 8. Zoeſ. 
Decretal. Lib, 3. Tit, 5. N. 61. (b)] 19, Garcia, Ibid. 
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1 Sa ( * ) | me | 2 
fore many ſuch have been ſuſtained fince that 
time, But then Rights made by Commenda . 
tors, tho with Conſent of the Chapters, are 
only binding in our Law, during the ſtanding 3 
of the Commendators own Right. (a) The 
Reaſon for introducing Perpetual Commendams,% 
was partly, that the Pope might be able to 
compliment his Favourite, with the Enjoy.“ 
ment of a Benefice under the Title of Com. 
mendator, who was incapable by the Canon 
Law to hold the fame as Titular: Partly, 
that two incompatible Benefices might be be. 
ſtowed upon one Perſon, without infringing? 
the Canons, by making him Titular in the) 
one, and Commendator in the other; or bi 
giving him both in perpetual Commendam 
But a Grant of a Benefice in Commendam wa ec 
preſum'd to be Temporary, and a Truſt tore: 
the Titulars behoot; unleſs conceived exprell ; 
in favours of the Obtainer for his Lifetime here 
with Power to apply the Rents to his owiſhr fr 
Ule. (5) Have 

5. Some Benefices are called Great, or Conlyin 
ſiſtorial Benefices, from the Popes Cuſtom he! 
beſtowing them deliberatly in the ConfiſtorMlye 
of Cardinals. | ry, 

6. For underſtanding the Nature of Repu 
lar Benefices, ic will be fit co give ſome High ( 


ſtorical Account of Monachiſm, and ReligWhar 
ous Orders. 


( a) Mackenzie Obſerv, on the AF 3. Parl, 1.7. 3. ( 


Hope Maj. Pratt, ay 


2, 


. G HAN 


— 


2 that 

enda- 
3 CHAP, II. 

P. $ 

len he Hiſtory of the Origine, Nature, and 
le to Progreſs of Monachiſm, and Religious 
Injoy-3 Orders. 

Com- 
Canons 


ONKS, at the beginning, were 


Partly, a parcel of Men, whom the Heat 
be be. of Perſecution, in the Infancy of 
inginy Chriſtianity, had forc'd into De- 
in the 


' farts 3 where they liv'd more ſafe- 
y, and ſerv'd God without Diſturbance. All 
heir Employment conſiſted in Prayer and 


Or by 


zendam 


am wa Meditation, and Reading the Holy Scrip- 
ult folfþres. Of this fort were our ancient Culdees, 
:xprelligr Keldees : So termed, either becauſe they 
fetime ſyere Cultores Dei, according to Hector Bueth 3 


is oWIfgr from Living in Cells, as B. Spotſwood wou'd 
Wave it. They were Chriſtian Britains, who 
or Con ing Diocleſians Perſecution, retired firſt to 
ſtom he [ſls of Man, and afterwards ſpread them: 
nſiſtorfÞlves through this Nation. They lived ſoli- 
Ky, but famous for Learning and a good Life, 
* RegiWeathing a Spirit of Devotion: And left ſuch 
me Hin Opinion of their Holineſs behind 'em, 
ReligWac their Cells, after their Death, were con- 
zrted into Churches. So, Kilmarnock, Kilpa- 
ic, Rilriny, &c. is as who ſhould ſay, Cella 
Harnoci, Gella Patricii, Cella Niniani, Cc. 

2. Many of the Monkiſh Devoto's, the times 
1A! rowing more calm, found fo much Content 


2 in 


6. 0 


in a retired Life, as they were loth to return Wb 
to Secular Buſineſs. Being acted by a miſtaxen kee 
Principle, as if the Perfection of the Chriſtian h. 
Religion conſiſted not in Action, but in Re. Pbli 
tirement and Contemplation ; and our higheſt m 
Imitation of Chriſt lay in following him into eth 
the Wilderneſs to be tempted of the Deyil, and Loc. 
not in walking as he walked, who converſed naſt 
with the World. Yea, ſome not thinking it ove 
ſufficient ſimply to withdraw for ' Devotions Nu 
ſake, from the Preſs of the People, and Noiſe Lea 
of a Tempting World, were pleas'd with all Wer 
to expoſe themſelves to the moſt auſtere Exer. us, 
ciſes of Mortification. Simeon Stylites, or of and 
the Pillar, may ſecve for an Example, who Tul' 
liv'd in the Firſt Century, and was ſurnamed #10 
from his Abode upon a Pillar, 36 Cubits high, Pth 
where he ſtood not a few Years with a Chain Nu 
to his Foot, Aſſiduous in Prayer, and Faſting Biſſ 
after a ſtrange faſhion. cor! 

2. But tho many of the Solitaries wou d no Epi 
abandon their Lurking Places, even after the nd 
Blaſt of Perſecution was over; yet the mol{WElit 
part found it convenient to go together into die. 
Monaſtries, where they might be atliſting and mię 
comfortable to one another. This was done Ann 
by the Influence of Columba's Perſwaſion, who ing 
in Congallus the Second's Reign, return'd fron L 
Ireland, whither he had gone ( a ) with * col 
Patrick to afliſt in the Converſion of chat Na- Cl 
tion. He founded the Monaſtery of Jaalm ire 
for chat end, in one of our Weſtern lil us, 


try 
as 


(a) Ame 491. | 
| Whete 


4 £7] 5 
eturn Where he led a Pious and Exemplary Life, 
taken keeping ſtrict Diſcipline over his Monks: To 
iſtian hom he gave Precepts of Direction, without 
1 Re. Þbliging them to any Vows, After this Ex- 
igheſt mple, other Monaſtries were erected at Aber- 
into Petry, Dunkeld, Rilrimont, Abercorn, Melroſs, 
„and Lochleven, Monimusk, Kirkaldy : And the Mo- 
ſerſed naſtry of Icolmłil had an extended Juriſdiction 
ing it over all the reſt. Theſe Monaſtries were 
otions Nurſeries and Seminzries of Religion, and 
Noiſe Learning, out of which Parochial Churches 
th all were planted with Miniſters. Buchanan tells 
Exer - us, that Palladius was the firſt Biſhop in Scotland, 
or c and that till he came here, the Church was 
who ful'd by theſe Monks with more Simplicity and 
named Holineſs, and leſs Pride and Pageantry. But 
high, pthers are of Opinion, that they finding the 
Chain Number of the Faithful much increas d, chuſed 
aſting Biſhops out of their own Number, as Ambula- 

tory Superintendents of the Church, called 
rd not ¶Epiſcopi Scotorum. Theſe Keldees being diligenc 
ter the and fruicful in Works of Piety, were in ſuch 
> moſiWElteem, That Conſtantine 3, one of our Kings, 
er intaſdied a Keldee at S. Andrews. They did always 
ig and nightily oppoſe the Introduction of Popith 
s done Unnovations: But the Emiſſaries of Rome hav- 
„ Who ing gained upon the eaſy Mind of King David; 
{ from Legate from Pope Innocent 2 was received in 
ith 3ſ cotland in the Year 1138, with a great deal of 
at Na Ceremony and Reſpect, After which time 
olli Prelates began to get up their Heads among 


1 Iiles us, and to drive us to Superſtition and Idola- 
try: But were not able to ſuppreſs the Keldees, 
as that Learned and judicious Antiquary S. 
ames 


Where 


BED NEE (8). on 
James Dalrymple obſerves, (4) till the begin- Mot 
ning of the Fourteenth Century. Pains was man 


taken firſt to Proſelyte their Abbots with the 7 
Bait of Preferment to new erected Biſhoprickss Wor; 
and Keldees poſſeſs'd of Parochial Churches 6. 
were ſuffer'd to enjoy their Benefices during he 
Life. At length what by theſe, and forcible he 
methods, chat Pious Set of Men was quite l/ 
thruſt out: Upon whoſe Ruines,a moſt corrupt Pa. 
Regular and Secular Clergy ſet up. Mona- 7 
chiim in Scotland, by the Diſtinction of Vows, Aron 
Rules, and different Orders, became a motely Dau 
kind of thing: And Monks, without regard Rei- 
to theſe, turn d quite unruly and diſorderly. Witt 


reckons up no fewer than 102 different Orders 
of Monks and Friars in CH riſtendom. Let it 
ſuffice me to notice the chief of thoſe that took MI 
Footing in Scotland. 3 
F. S. Baſil founded the moſt ancient, if not 
the only Order of Monks in the Eaſt ; S. Augu- 
ſiine contriv'd a famous Order in Africk 3 and n 
Benedict an Italian born at Nurſi, was the firſt Þ 
who brought the Monks in Europe under the K. 
Ties of Vows, and Rules as to Lodging, Habit, Vit 
and Diet. His Diſciples were called Benedic the 
tines, The Abbeys of Icolmkil, Dumfermling, 0 
S. Colm, Aberbrothock, and the Priories of Col- 
dingbame and Trefontana were inhabited by 


(a) Collections concerning the Scottiſh Hiſtorie, Chap, 9. 
(b) Ads and Monum, 5 ſþ f , ».9 


5 "IM & 5 Monks 


(9 

vin Monks of this Kidney: And from this Order, 
was any others have ſprung, as thoſe of Valombre 
the in Tuſcany, the Cartbuſians, Ciſtercians, and the 
ricks i ongregation of Cluny- | 

rches 6. Malvoiſin Biſhop of S. Andrews introduc'd 
uring We Monks of Valombre among us, (4) with 
ccible Whom the Priories of Archattan, Leſmabagoe, 


quite Plaſcartie, and Beawly were planted. Thoſe of 
rrupt Pluſcartie wrote a Scots Chronicle. | 
lona«$ 7. The Auſtere Carthuſian Order, ( fo calle© 


ows, rom a frightful Solitude near to Grenoble in 
jotely ¶Paupbinee) was let up by Bruns a Canon of 
egard Reims, about the Year 1086. But the Learned 
ly. Differ as to the Occaſion of his Retreat. Some 
Ul the aſcribe it to a Prodigy, ſaid to have happen'd 
greed While he was preſent at the ſaying of Mas for 
(50 6 famous Doctor of Pari, who lifted up his 
Yrders Head thrice from off the Bier, crying out, 
Hcſt, that he was Accus'd, thenJudg'd, and fi- 
nally Damn'd, by the juſt Judgment of God. 
Others diſprove that Story, alledging, that 
Bruno had no other Reaſon for his Renouncing 


the World, than a Senſe of the Vanity on't, 


and and a Deteſtation of the looſe Lives of ſeveral 
e firſt Monks. King James the Firſt brought theſe 
-r the Cartbuſians into Scotland; and built them a Beau- 
Habit, 9 itul Priory in Perth, Their Inſtitution was of 
nedics the moſt rigid kind. They were not allowed 
mling, o go out of their Monaſtry, or to converſe 
}f Col. Nogether; But were enjoined perpetual ſilence, 


-d by and forbid to eat Fleſh in any caſe whatſoever, 
vr to look upon the fair Sex. Volateran reports 


kap. 9. 


(a) Amo 1219, 
Monks | 


of 


— 


a 1 4 $ 
of Bruno their Father, that, for 5o Years, I 
wou'd never ſee a Womans Face. * 

8. The Monks of the Abbey of Molen 
within the Dioceſe of Langres in France, havin 
about the Year of our Lord 1098 extreme 
deborded from the Rule of their Inſtitutions 
21 of them, together with Nobert the Abbo 
concerning a juſt Abhorrency of the DiſlolutÞ: 
Life of their Fellows; lefe the Monaſtry, an{ 
xd at Citeaux, a wild and deſolate Solicuds 
in the Dioceſe of Chalons in Burgundy : Thench 
came the Name ofC;fercians, Reſolving upo 
a ſtrict and Reformed Life, according to thi 
Diſcipline of S. Bennet; They, by the Autho 
rity of the Biſhops of Lyons, and Chalons, ant Pal 
Otho I. Duke of Burgundy, erected an Abbey a3 
And diſtinguiſhed themſelves by a white Habit f 
from the Benedictines, who went in black. AR; 
firſt they ſeem'd altogether mortified to this 
World, but ſoon acquired great Riches 
through a mighty Opinion that Men had of 
their Piety. This Order was approven by 
Urban 2 ; mightily increas'd under Innocent 2 
and was exeem'd from payment of Tithes by 
Adrian 4. For which Immunity I know no 
other Reaſon, if it was not becauſe they pro- 
feſſed ro be a ſort of Refin'd Benedictinen nf 
and that Pope was at firſt a Benedictine Monk? 
or elſe, that there was Bribery in the caſe 
For Popes commonly granted to Monks fol 
Money, as many Exemptions as they pleas'd 
The Ciſtertian, were named Bernardines, fol 
that their Order was render'd famous and 
Amplity'd by S. Bernard, to that Degree 0 
: | Powe!, 


(1x ) TV 
ars, Wower, as it govern'd moſt part of Europe a: 
"whole Age both in Spiritual and Temporal 
Moleſns Roncerns The Monaſtries of Sandel, Soul- 
having at, Dundreman, Melroſs, Newbottle, Neu- 
remeſſzey, Glenluce. Balmerino, Cowper in Angus, 
ut io, Kelſo, Eutroſs, and the Priories of El 
Abba, and Machline belong'd to this Order of 
iſſolu iftertians, The Monaſtry of Paſey was once 
V, and with 'em, in whoſe Room the Monks of 
oJlicuds luny came afterwards, to whom the Ciftertians 
Thene had formerly ſucceeded in thatCloiſter. | 
8 upo 9. The Congregation of Cluny was a famous 
to iYH;der of Monks inftitute in the Year 910 by 
Autho Perno in France, where they have their princis 
, an pal Abbey. Of the Greatneſs whereof we 


\bbey Shay make an Eſtimate from it's being found 

Habit ficient to afford Lodging to Pope Innocent 4, 

k. Atith 2 patriarchs, 12 Cardinals, 3 Arch-Bi- 

oY Mops, and 15 Biſhops, &c. As alſo, at the 
iches 


me time, to Lewis the Eleventh, with the 
had Duke of Artcis, and the Emperor Baldwin. 
en bye had firſt Monks of Cluny in the Monaſtry 


cent 2 pf Paley, and then Ciſtertians, and afterwards 
hes b) hoſe of Cluny again: With whom alſo the Ab- 
DW 'Þey of Rewls-croſs, or Corſraguel was planted. 


Y PIE 10. Norbert Arch-Biſhop of Maydenburg did 
aictine, inſtitute the Order of Premontre in a place of 
Monk; that Name within the Dioceſe of Laon in France, 

> Cale about the Year 1120. The Monks pretend it 
wks fol, as fo called, becauſe the place was Divind Re- 
pleas d elatione Præmonſtrauum. They were under the 
166 fo vie of 5. Auguſtine, and had five Convents in 
as a Scotland, viz. the Abbeys of Tungland, Hol). 
zree 


%, Dryburgh, Fern, and the Priory of Vhit- 


PowerW,rn. 11. The 


1 5 


. 
1 
4 


42 (23-1 : 
1. The Mendicants, orBegging Friers, aroſe 
in the Twelfth Century. Who were not as 
the Monks confin'd to their Cloiſters, but al. 


. 
1 

* 

3 

14 N 


lowed to go about for their Living; and to by 
Preach in the Neighbouring Paroches. They Mitt 
are branch'd into tſie five Orders of Carmeliten 0 
Dominic ans, Franciſcans, Auguſtinians or the on 
Hermites of S. Auguſtine, and the Trinity Friers a; 
or Mathurins. | 4 ro 


12. The Carmelites were ſeveral Weſtern 
Pilgrims pick d up by the Patriarch of Antiocb, 
and plac'd in a Monaſtry upon Mount Carmel, 
about the Year 1160, while Alexander 3 was 
called bis Holineſs at Rome. They boaft them - Ca. 
ſelves to be the Succeſſors of Elia, becauſe Hor 
Carmel was formerly the Retreat and Reſidence re: 
of that Prophet. Being expelled thence in the 
Year 1338, they came into Europe; and ink 
King Alexander 3d's time, to Scotland, where 
they had their Convents at Dumbar, Linlitb. 
gow, Tillilum, Queensferry, Aberdeen, Irving, 


— — 


and Ban fl. This Order was called, the White 
Friers ; and hath furniſhed many Biſhops, 
Preachers, and Learned Men to the Romiſ® 
Chutch. | | 7 * e. 

13. The Dominicans, or Black Friers, had ne 
S. Dominick de Guzman a Spaniard, who contriv. 
ed the Inquiſition, for their Founder; and were 


0 
called the Preachers, from their Preaching down 
Hereſy, as Roman Catholicks term the Prote : Sco 
ſtant Doctrine. In France they went under wit 
the Name of Facobines, becauſe their firſt Con- I the 
vent was in S8. Fames's Street of Paris, ThiMPe 
Order is ſaid to have been confirm'd by Inn Re 


cen 


fe (13 1 
ent 2; after a Viſion he had of Dꝰmini & ſhoul- 
ering up the Lateran Church. 


14. The Order of Franciſcans or the Gray 
Friers, called alſo the Minor Bret bren were in- 


aroſe 
ot as 
at al. 
d to 


They Mituted by S. Francis an Italian, about the Year 
elite, 208, approven by Pope Innocent 3, and con- 

the irm'd by Honorius 3. This S. Francis had been 
Friers 


diſſolute Me chant in his Youth, who upon 
Ine Wakening of his Conſcience, put himſelf 
Sunder the greateſt Auſterities; and turn'd ſo 


ioc b, compaſſionate, that he cou'd not find in his 


armel, Heart to kill a Louſe. He endeavoured by 
Preaching to Beaſts, and Teaching Birds their 
hem-WCatechiſm, and Sheep to Bleat out their Ca- 
cauſe honical Hours, and ſuch like Holy Feats, to 


dence Freaſure up a Stock of Merit in the Bank of his 


in thefFraternity, He preſcribed extreme Poverty to 
nd inis Followers, that they ſhowd go bare-footed, 
whereWpirt with a Rope about their Waſts, and beg 
inlith- their daily Bread. They were not allowed to 


handle Money, or to poſſeſs any thing in Pro- 
Wperty, and ſcarce could call their Wearing 
ZClothes their own. To gain Credit to this Or- 
der, a Story was vented, That a matter of two 
ears before S. Franc;s's Death, a Seraphim, as 
s, had ſhe was Faſting and Praying, Imprinted upon 
ontriv - the ſeveral parts of his Body, the ſame Marks and 
d were Wounds our Saviour bore upon the Croſs. 
down 15. We had no Dominicans or Franciſcans in 
Prote ·¶ Scotland, till a Sample of em came from France 


under with Biſhop Malvoiſin in the Year 1219. But 
ſt Con. they ſoon got into a mighty Eſteem with the 


This 
»y Inne 
cen 


People, invaded the Puipits, and leſſen'd the 
Reputation of the Prigſts, Both theſe 9 
on OL =; 


„ | 
hacktheir Convents at Edinburgh, Glaſgow, Air 


Perth, Dundee, Stirling, Aberdeen, Elgine, Su 
. Andrews, Haddingtoun, Dumfreis and Innerkeith.if 
ing. The Franciſcans alſo had their Houſes ai 


 Roxburgh, and Lanerick; and the Dominicans a 
Migtoun, Montroſe, Inverneſs, Fedburgh,Linlithgow 
King born, Dyſert,Forres and Selkirk, Theſe Black 
and Gray Friers had the Ground Annuals with 
in Burgh, for their Patrimony: And all thei 
Poſſeſſions within the Juriſdiction of Edinburgl 
were diſponed to that Good Town by Quee 

Marys Charter dated March 13. 1566, and ratif 

ed by King charles the Firſt in the Lear 1636 
The Franciſcans are ſubdivided into Minim 
| Recofets, Capuchins, &c. The firſt aſſum'd the 
Name of Minims out of Humility. The Reco 
lets were ſo called from Manſions that Clemen 
7.caus'd to be given them for receiving ſuch a 
had the Spirit of Recollection · Capuchins bor 
row their Name from their long Hood o 


Cowl, which is ſow'd to their Habit, and 


| hangs generally down their back. They wort 
neither Shirts, nor Breeches. | 
16. The Auguſtinians or Regular Canons pol 
Teſs'd the Abbeys of Jedburgb, Halyroodbouſt, 
Cambuſkenneth, Inchaffray, Scoon, and the Prio- 
ries of Holycroſs, S. Mary Iſle, S. Andrews, May, 
Pittemweem, Monimusk, Reſtennoth, Straphilian, 
. Blantyre, Portmolleck, and Lochtay. There flou- 
riſhed a Colledge of Canons Regular in Chaney 
of Roſs Shire, from which the Town got that 
Name. The Difference betwixt Monks and 
Regular Canons confiited in this, that the 
latter took the Charge of Pariſh 8 
al 


As 
„ Ste 
Keith. 


{es af 


ans at 
bgow, 
Black 
with 
thei 
wburgh 
Jueen 
ratif 
1636, 
121005 
id the 
Reco 
Jemen 
uch a 
s bor 
od Of 
„ and 
Wore 


pol. 
dbouſe, 
Prio: 

May, 

pbillan, 
e flou- 
haner) 
t that 
s and 
at the 
Iches, 
and 


( IF 
nd perform'd Eccleſiaſtical Functions in any 


lace ; Whereas the former ſeldom diſcharg'd 
heſe Offices out of their Monaſtries. 


17. The Order of the Trinity Friers was ap- 
roven and confirm'd by Pope Innocent 3, and 
oaſts not to be of Man's making, but of God's. 
or the Popiſh Writers tell us, that 8. Fobn of 
atha, firſt Patriarch of the Order, was 
arn'd by God in a Viſion to ſet it up. Their 


Principle and Work was, to beg Alms for the 
Redemption of Chriſtian Captives from Turk- 
ſh Slavery: Which they us'd to tranſmit to 


angier, and other places by the Hands of one 


f their Number. Their Benefices were called 


ini ſtries, and the Prelate was called Minifter: 


uch were the Miniſters of Fale, Peebles, Scot* 


and - well, and the Trinity Friers of Aberdeen. 
18. The Society of Feſuites was founded in 


he Year 1534 by Ignatius Loyola, a Gentleman 
f Biſcay, who finding himſelt diſabled and 
ame of both his Legs, did caſt about to gain a 


ivelyhood by Devotion, This Order of Men 


ath obrain'd ſuch Priviledges from Rome, as 
nakes it terrible to all others. They convert 


hemſelves into all Shapes, intrude into all 
ourts, and make it their buſineſs to wheedle 
minent Schollars into their Society. Where- 


y they are able to maintain their vaſt Autho- 


ity, and to ſupport the Papal Chair. But 
et, for all their Politick Arts and Skill, have 

ad the Mortification to be baniſhed one me 
dr other, out of moſt of the Courts of Eu- 
"pe. The Reformation came on before 
hat ſly Generation of Men got any Houle 
. 2 | Over 


„ 
over their Heads in Scotland. They were be 
ginning to brood under the late King James 
in a Colledge, in the Abbey of Halyroodbouſi 
But were turn d out of that Neſt, at the Rev 
lution; and we hope fhall never return, or ri 
publickly ſeen in Scotland, except in Effigie. 

19. The Jeſuites, Carmelites, and Capuchit 
Friers, are now us'd; to be ſent as Miflion: 
ries to Preach Converſion to thoſe in Turi 
Pera, Georgia, Africa, Eaſt Indies, Congo, & 
And they ordinarly introduce themſelves unde 
the Character of Phyſicians. 
20. After having treated of the Origina 
of Monks and Monaſtries ; and explain 
the ſeveral Orders they've been pleas'd to moi 
del themſelves into: It will not I hope, b 
thought a niiſs, to deſcribe their Regular Pc 
lity. © 
2 A ſhaven Crown was the Badge of d 
Monks, whereby they pretended to ſignil 
their firm ExpeQation of a Crown of Etern 
Life; and that they had renounc'd the World 
That they might not be at liberty to forſak 
their Profeſſion when they pleas'd, they mad 
Vows at their Admiſſion; whereof ſome wen 
peculiar to every particular Religious Order 
others common to all Orders, as the thre 
Vows of Chaſtity, Poverty, and Obedience 
The firſt hath given occaſion to much Ledi 


neſs and Uncleanneſs committed by PerſonsM the 
Who found themſelves uncapable of keepin 23. 
to their raſh Vow of Chaſtity ; whereby noong 
only incontinence, but even Marriage is ex 

cluded ; which is ſtrange to ſee in a Church») 


tha 


2 W 


. 3 
whom the chief Care and Management of thꝰ pa 
Monaſtry, was lodg d. One Monaſtry cou' ria 
not have two Abbots; But I find there hathWa / 


deen many ſorts of em: Such as, Regular AK. 


| bots, who were Monks; and Secular, or LA vie 
Abbots, or Abbots inCommendam, who convers WI - 
with the World, and by Diſpenſation as on 
their Age, and other Qualities, ſucceeded : che 
the Rights of Regular Abbots. The Diff Or 
ence betwixt Abbots Commendatory, and Regi tha 
lar, is, That the former enjoy but a Third live 
the Revenues of their Abbeys, Two Parts b hin 
ing allotted for the Maintenance of the Monk 2 
and Charges of the Monaſtry ; whereas t nat 
whole was at the others Diſpoſal. Anothi one 
| Speciality in the Commendatory Abbot is th Pet. 
that tho he be Subſtitute in the Right of ine 
Regular Abbot, yet the Monks are not ſubji Hut 
to him in what concerns the Rule of the ſible 
nſtitution, or Monaſtical Diſcipline : As ert 
which, they are only to obey the Prior, duti Itry 
the time that the Abbey is in Commendam; t thor 
is, during the Vacancy of the Abbots Off. ltr 
But then the 1 takes upon h! 
to put in, and turn out the Priors. The D 
nity of an ordinary Abbot, is next to that 
a Biſhop. But ſome Heads of Monaſti 
that they might be Independent of the Biſho 
were freed from their Juriſdiction, and the 
fore called Abbates Exempti, Another ki 
there was of Sovereign Mitred Abbots, t 
were not only ſubject to no Dioceſan, | 
alſo inveſted with Epiſcopal Power: In 
whereof, che uſe of a Mitre and other Fpil 


8 (19) A 
pal Ornaments were indulg'd them. But Pon- 
tixs Abbot of Cluny, not content to ſtand upon 
a Level with Biſhops, did, in a Synod held at 
Rome in the Year 1117, aſſume (as *twere to 
r La vie with che Pope) the Boaſted Title of Abbet, 


the 
cou 

hath 
r AN 


vers 
as (( 
ded t( 


of Abbots. The Abbates Exempti had Juriſdicti- 
on over the Monks, to Diſcipline and puniſh 
them when they tranſgreſs'd the Rules of the 


Diff Order, or committed a Crime: But Abbots 
1 Rep that were ſubject to the Biſhop, behov'd to de- 
hird liver up their Delinquents to be pugiſhed by 
arts bY fun, or his Arch- Deacon. 


24. Tho the Abbot be Head of his own Mo- 
naſtry: Vet ſeveral Monaſtries were under 
one Provincial; without whoſe leave, as Su- 
perior of all the Religious Houſes in his Pro- 
vince, no Monk cou d ſhift his Monaſtry. 
but ſometimes the Monks, for a juſt, or plau- 
ſible Cauſe, as upon the Accounc of Health, 
or the like, were tranſlated from one Mona« 
ſtry to another 3 which the. Abbot could au- 
thoriſe, if the Changeling deſic'd. to pals into 
a ſtricter Order: But if into one of the like 
ſtrictneſs, he behov'd to do it with Conſent of 
the Convent. And if a Monk, finding him- 
elf uneaſy under the Rigour and Severity of 
the Rules of his Order, was deſirous to flig to 
one under milder and léſs rigid Diſcipline, the 
Pope himſelf behov'd to be conſulted in the 
matter, and give way to it. 

25. Among the Suhaltern Officers under the 
Abbot, the Prior held the chief Rank; to 
whom the Sub. Prior was Subordinate, who 
acted as Prior in his abſence, and during a Va- 
| B 2 Fancy 
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and Port mollocł in Fife, were Cells belonging to 


Rural Priories having ſhaken, off their Depen- 


20 
cancy of the Priars Office: As the Prior goe 


vern d the Abbey in the Circumſtances of the 
Abbots abſence, and a Vacancy of the Abbati- 


to diſtinguich them from Conventual Priors, who 


were Dignitaries ; whereas the others were H.; 


not. A Conventaal Prior is one that preſides 
ever a Party of Monks detach'd out of ſome | 
Monaſtry, and ſettled in a diſtant place, to 

negotiate the Affairs of the Monaltry, and 
look after their remote Lands, and Rents, 
The Houſe where they liv'd was term'd Cela, 
or Grangia, or Obedientia, as a Note of Di- 
ſtinction from the principal Monaſtry on 
which it depended. So the Priory of Urquhart 
in Murray, Was a Cell belonging to Dumferm- 
ling; The Priory of Machlinein Kile, depend- 
ed on the Abbey of Melroſ:; The Priory of 8. 
Mary Idle in Galloway, upon the Abbey of Hoh- 
roodbouſe ; The Priories of Reſtennot in Angus, 
and Blantyre in Clidſdale, were Cells pertaining | 
to the Abbey of Jedburgb; Leſmahago in Clid{- 
dale, and the Isle of May in the River of Forth, 
were Cells of Kelſo. The Church of the Maj 
us'd to be viſited by Barren WomenMn hopes to 
get Children. Theſe Obedientiarie, ſometimes 
revolted from their Duty, and ſet up ſor them- 
ſelves; which turn'd a Precedent for erecting 
Independent Priories. And-theſe came at length 

to have inferior Priories depending” upon them: 
As the Priories of Monimuił in Mar, Pittenwweem 


the Priory of S. Andreu. Many of theſe 


dance, 


— 


al See. Theſe were called Clauſtral Priors, 5 


Car) 


© Mance, and uſurpd an Exemption from the 
i- principal Abbey, or Priory, turn'd into Bene- 
, ies, and were beſtowed on Secular Prieſts, 
10 


Poich Cara Ani marum annex d Whence the 


re Priginal of Simple Secularix d Priories is deriv'd, 
les But yet in ſome places the Prior continued a 
me Regular, and ſerv'd the Cure by ſome Secular 
to Wcclefialtick, as tis Viccar. In theſe Chur- 
nd hes, where the Monks curn'd Secular Canons, 
nts, 


Provoſt came ſometimes in place of the Con- 
Le, Fentual Prior. 

26. Some perhaps will expect here an Ac- 
ount of Nuns. Theſe, as well as the Monks, 


bart id monſttouſly degenerate from their Primi- 
erm- ve Inſtitution. Brigida, or S. Bride, as they call 
_ er, is the firſt profefs'd Nun that I read of in 
OT &. 


ur Countrey, who was deſcended of Honou- 
able Parents in Caithneſs, and retir'd from the 


ingus, World, and a great Eſtate to which (he was 
ining Worn, that ſhe might be devoted to the Service 
Clid/- WF God. She died and was incerr'd at Aberne- 
Forth, y: And ſeveral Virgins copying after her, 
> Ma) ve themſelves up to Devotion, and & ſolitary 
pes to Wife. But theſe, without taking on Vows, 


times 
the m- 
ecting 
length 

them: 


d preſerve their Chaſtity more nicely, and 
Apotted, than later Nuns, who, like the 
lonks, diſtinguiſhed themſelves by Orders, 
ules, Vows, and Habit: And in their Nune. 
es had the different Offices of Abbeſs, Prioreſs, 
nweew Nc. " » 
ging to 27. Waving the ſeveral Orders of Nuns in 
thels Notland: They had their Convents in the pri- 
Depen' Wes of Northberwick, Haddingtoun, Manwel, 
dance, Aream, Eccles, 8, Bot han, &. Thoſe of 'em 


B 3 a called 


* 


mous in ancient Hiſtory for cutting off their 


- © 28 
called the Gray Sifters had a Houſe at Sheens near 
Edinburgh, another at Dundee, and a third at 
Aberdeen. Tam inform'd, that 14 Monaſtries 
in Scotland were governd by Women. Col-} 
dinghame, before it was erected in a Priory for ¶ Ee. 
Monks, had been a Sanctuary of Virgins, fa. 7 


Noſes, and Lips, to preſerve their Chaſtity £ 
from the Danes. There were once Nuns in 
Lincluden, whom Archbald Earl of Douglaſs eu 7. 
pelled for violating their Chaſtity ; and their c 
Houſe was converted by him into a Collegiati P. 
Church, Ge 7% 85 
28. Fuller (a) informs, that Nuns were u co 
numerous in England, as Monks and Frier , T. 
Having, tho not ſo many Orders, more of thi te 
ſame Order. He inſtanceth in that of thy th 
Gzlbertines, an Hermaphrodite Order, admit P 
ting Men and Women under the ſame Root © 
In which, for 700 Brethren, there were 110% . 
Siſters. My Author finds no Writer to ha 7 


been of this Order: He conceives they tot 
ſuch pleaſure in one anothers Company, th: 
had no leiſure to put forth Books. Howen 
the 20 Canon of the ſecond Synod of N. 
_ expreſly provides againſt double Monaſtrit 
that is, the allowing of Cloiſters for Merl: 
Women within the Circumference of one aFontr 
r Patio 
29, I ſhall now return from {peaking Wuppo 
Regular Benefices, to give ſome Account of chiÞſuall 
Called Secular Benefices, © © 
| . 1 1 


{ a) Church Hiſt. Lib. 6, Ny 
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Col. 


y for ¶ Eccleſiaſtical Offices divided intc Orders and 
fa. Dignities. Ihe 7 Orders of Door Keep- 
ers, Readers, Acolytes, and Fxorciſis ; 
Sub. Deacons, Deacons and Prieſts ex- 
plain d. As alſo the Dignities of Pope, 
Cardinals, Patriarchs, Primates, Metro» 
politans, Arch Biſhops, Buſhops 3 I heir 
Oubalterns of Dean, Sub-Dean, Arch- Dea» 
con, Chanter,  Sub-Chanter, Chancellor, 
Theſaurer, Provoſts, and Epiſcopal ( hap- 
ters. Secular Benefices divided, I. into 
WM thoſe of Cure, and Sine-Cures. 2. Into 
Prelaciet, and thoſe belonging to the I fe- 
rior Clergy, ſuch as PariſhChurches, Chapel 


ries, and Altarages. 


ESIDES the Eccleſiaſtical Functi ; 
| ons inſtituted by the Apoſtles ; others 
N. % were afrerwards introduc'd into the 
| Church by Humane and Eccleſiaſti- 
cal Authority. The Romanifts have 
dne ontriv'd a Set of em, not ſo much for Edifi- 
ation of the Faithſul, as for eſtabliſhing and 
king Hupporting their Spiritual Hierarchy: Which are 
of the ſually diſtinguiſhed into Orders, and Dignities. 
2. Their Orders are ſeven, whereof ſome 
re called Minor, as Door Keepers, Readers, Aco- 


H A dee 
> 


—_—— 


J nn] CAS. 
Iytes, and Exerciſts, Others go under the Des 
ſiznation of greater Orders, as Sub-Deacons, i 
Deacons, and Prieſts. All invented to ſupport if 
the Sacrifice of the Maſs ; alluding to the abo- i 
liſhed Miniftration of the Prieſts and Levites, 
under the Old Teſtament. The Acolhtes had 
the Charge of the Lights in the Temple. And} 
the Work of the Exorciſt was to caſt Devils out 
of Demoniacks, by the Impoſition of Hands, 
and ſome Conjuring Words. 
3. Dignity is either an Eccleſiaſtical Benefice 
with Jurisdiction, or quod habet nomen dignitatis 
cum prerogativa in choro & capitulo, The Digni- 
ties are thoſe of Pope, Cardinals, Patriarchs, Pri- 
mates, Metropolitans, Arch-biſhops, Biſhops ; Their 
Subalterns and Preveſis, g 
4. The Pope, who is now arriv'd at the Pi. 
nacle of Eccleſiaſtical Preferment, what by 
Fraud, and Forge, and the Aſſiſtance of the 
Emperor Phoces, acquir'd the proud and lofty 5. 
Titles of Chrifts Viccar, Univerſal Biſhop, Head 
of the Church, Supreme and Infallible Judge of all 
Controverſies in Religion, When Popes began 
to ſet up for the Succeſſors of S. Peter, they 
called their Eſtate Peter's Patrimony; and the 
Tribute pay'd them Peter-Pence. They pretend 
to derive a Right from Conſtantine the Great, 
not only to the Spiritual Dominion over the 


Church; but alſo to the Temporal Sovereignty IM 6 
of all Italy; and that the Seat of the Empire Meow 
was removd to Conſtantinople, to give way to N 
the Pontifical Power in Italy; But the more Ml © ) 
Judicious of the Romaniſts are juſtly aſham'd to * 
own this Fiction, I conte it is mention d in {We 


the 


- 


_ — 


* a 


1 25 | | 
Des Ne Decretals: (4) But ſo different Accounts 
ons, Ire handed about concerning it, that the ſame 
port MW mighty liable to the Suſpicion of an Impo- 
abo- Wure, Nay, if we'll only confider the ſubſe. 


ices, Nuent State of Bay, and the Weſtern Empire, 
had e ſhall find it no hard matter to daſh and 
And Neat down this Papal Pretence. For is it not 
; out Manifeſt, that conftantine, before his Death, 
nds, Mivided his Empire among his three Sons, al- 


oting to the eldeſt the Weſtern parts, to the 
econd the Eaſt, and the Countrey interjacent 
o the youngeſt: Ang that Conſtantine's Succeſſors 
ontinued to ſway the Scepter in the Eaſt, till 
he Irruption of the Goths and Vandals. Yer 
iving, not granting, that Donative had been 
true Deed, it could not have ſubſiſted in 
aw : Since that Prince had only the Admi- 
Piſtration of the Imperial Revenue; without 
f the ny Power to dilapidate, or throw it away. 


efice 
1itatis 
ig ni- 
„Pri- 
Their 


lofty 5, Cardinals at firſt, were only Prieſts or 
Head Peacons of the Church of Rome: So called 
e of al from their pretiding over ſome Cardinal or 
began rincipal Churches, But at preſent they have 


they Wot above Arch-Biſhops, and are mightily 
d the Wreaten'd, and conſiderable in the View of the 
retend World, through their being Senators of the 
Great, Popes Conſiſtory, and the only Perſons who 


* 


— 
8 


er the gan elect or be choſen Pope. 

eignty 6. There were five Patriarchs, as thoſe of 
:mpire Rome, Conſtantinople, Alexandria, Antioch and Fee 
way to lem. Which five Patriarchs a Popiſh Writer 
more ] fancies to be prefigured in the fourth 
m d to a) C. Conſt aut in. iſt. ' 3 
on d in . $, . 8 14. Diſt. 96. (b) Hra in Cap. 4. 


the Chapter 


* 


—— 
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Chapter of the Revelation, by ent ſiting 1 
4 Throne, and four Beaſts full of Eyes before ay ne C 
behind, round about him. All Patriarchs are Pren' 
mates, but all Primates are not PatriarchWd ! 
Tho upon the matter their Authority is mug > 
what the ſame. | Porn 

7. Metropolitans or Arch - Biſhops preſide Thu 
over whole Provinces, differing only in thii op- 
that the Metropolitan was look'd on as Hiri 
more honourable Arch-Biſhop ; for that hiſWnd 
Seat was in ſome Metropolitan City. TheW!! 
were at firſt ſes over Biſhops, for the ſake « 
good Order, that the Churches fcatter'd bf 
Perſecution might be the more convenientlfl 
taken care of, But this introducing of InequiW! 
lity among Biſhops, did pave the way to An, 
bitious Spirits for aſpiring to greater and greatf 
er Degrees of Eccleſiaſtical Dignity. Folk 9 
when Conſtantine the Great had reduc'd ſeveraWoe« 
Provinces into one Dioceſe, Metropolitan 
were fubjected to Patriarchs and Primates. | 

8. I find mention made of three kind 
Biſhops in the 77. Act of Q. Mary's 9. Parlia 
ment: The Biſhop Ele&, the Biſhop Poſtulate 
and the Biſhop Conſecrate. A Biſhop Elec 
is he who is Elected by the Chapter upon tha! 
King's Eonge de eſlire, but not yet Conſfecrates 
A Biſhop Poſtulate, was not Elected, but on 
Called. Theſe Biſhops Poſtulate were no 
long in Scotland. The Paſtoral Staff, Mitre 
and Ring are the Symbols of the Epiſcopa 
Charge. They tell us, that the Ring is give! 
to the Biſhop ranquam Sponſo Eceleſiæ 3 that thi 
Forked Mitre implies the Knowledge of "A 
the 


* 


"0 u *: (27) : 
fore anc Old and New Teſtaments to be the Ornaa 
are P;Mhent of his Head, and that he ſhould be Fear'd 
iarch ind had in Reverence by the People; and that 
$ mu e Staff is crooked, to intimate how the Stubs 


Worn ought to be drawn into the Boſom of the 
reſide Thurch, and gently reduc'd to their Duty. Bi- 
n thil Hops, in time of Popery, had both a Spiritual and 
as th ivil Juriſdiction within their own Diocy; 
1at Ind each had their own Official, to judge in 
11 Matters of Tithes, Minors, Orphans, and 


ike Moor Widows ; and to confirm Teſtaments. 
rd Nea the Spiritual Judge of old was in uſe to 
nientRepledge Kirk- men from the Parliament. But 


Wiſhops were depriy'd of their Civil Juriſdicti-⸗ 
Won at the Reformation: And Queen Mary ap- 
pointed Commißars in the Room of Officials. 
ö 9. The Biſhops Pariſh Church is term'd a Ca- 
ſeveraW&bedra!, from the Chair that ſtands there for 
olitan 
es. Collegiate way, ſome Canons or Prebindaries 
ind d with a Dean over them: And theſe made up 
Parliz&the Biſhops Chapter or Council, called Capitu- 
kulate lum in the Canon Law, as being the Little, 


Eleaf or Inferior Head of the Diocy. ThePrebends 
on the fate upon Benches in the Quire for perform- 
ecrate ing of Divine Service, and derive their Name 
t onh either a Præbendo Auxilium, aut Conſilium Epiſ- 


copo, vel Decano; which was the uſe they were 
deſign'd for: Or from Prebend, which ſignifies 
that Portion every Canon receives for his 


'© not 
Mitre 
{cops 


given Maintenance out of che Church-Patrimony ; 
at the for which he was Recorded in Canone, that is, 
F bot the Matricular Book of the Chapter. The 

tua dignified Members of the Chapter were diſtin- 


2 


him. In every Cathedral there are plac'd in a 


guiſhed 


. 


Ro . 

guiſhed by the Titles of Dean, Areb- Deacen i 
Chanter, Chancellor, and Tbeſaurer. 2 
10. The Dean, is thought to have ſucceed- 
ed in place of the Arcbipresbyter. But theſe} 
were ſometimes diſtin& Offices; as in the 
Colledge Church of Dumbar, the Dean and 
Arch=Prieft had their ſeveral Prebends. The 
Dean is called Decanus in the Canon Law, 
from his preſiding over ten Prebends: But that 
Number is not obſerv'd; there being more, 
or fewer, Canons, according to the different 
Circumſtances of Foundations. : 
11. The Areb-Deacon is in effect the Biſhops 
Viccar, and alter Epiſcopi Oculws. His Office 
was to examine ſuch as were pteſented to the} 
Biſhop, to put them in Poſſeſſion of their Be- 
nefice after Admiſſion, to viſit the Diocy inf 
the Biſhops abſence, and to be a Check upon 
the Liyes, and Manners of theClergy. Arche 
Deacons were generally thought inferior off 
Cathedral Deans. But whatever be as to theſe] 
Deans, the Arch Deacon had Rural Deans 
under him, that is Countrey Parſons, appoint- Mn 
ed to give Induction for him, when living at a leſt 
diſtance, and to decide the Differences of the! fo, 
Clergy. Sir James Dalrymple ( a )* obſerves} 
the Arch- Deacon of Lothian to have been above! 
any Dean on either fide of Forth. The Arch- 
Deaconry of Lothian was gifted to the Town of 
Edinburgh by King James 6. upon the Dimiſſion 
of Akxander Bethun the laſt Arch. Deacon there- 
ot, April . 1584, and annex'd to their Colledge. 


{ a) CollefFiens concerning the Scottiſh Hiſtory, Pag. 295. 
12, Whereas 
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2 
12. Whereas at firſt the Prieſts and Deacons 
con Mid ſing Maſs in Cathedral Churches, Pope Gre- 
1 ry the Great inſtituted a School of Singers for 
eed bat purpoſe. The Rector whereof was called 
neſe imicerius or the Cbanter. His Buſineſs was 
the h Regulate the Muſick, and keep all the Mem- 
and! Ts ot the Choir in Tune. Many take Pri- 
TheWicerius for a Compound Word; ſome deriving 


Law, ceri, i. e. Ceratis tabulis, upon which they 
that d to write of old, as if Primicerius were as 
ore, uch as Scripturæ Ordine primus; others fancy the 
arent banter to have been fo called, in reſpect he 


as Prepoſitus Ceris, i. e. Libris Ritualibus; a 
ſhops Pird ſort will have him to go under the Cha. 
Iffice Mcter of Primicerjus, from his carry ing Primum 


o the ereum, the firſt Taper before the Biſhop : 
r Be- t I chuſe rather to think, that Primicerius 
ey in © ſimple Word, ſignify ing the firſt or chief 


any Order, or Society; for Peter us'd to be 
led Primicerius Apoſtolorum, and Stephen Pri- 
cerius Martyrum. The SubeChanter was the 
hanters Depute, who officiated for him in 
s abſence. Many Perſons alſo mortified Re- 
nues for the Maintenance of one, or more 
ieſts, to fay daily Maſs for their own Souls, 


upon} 
Arche 
10r to 
theſe} 
Deans 
point- 


ge W for the Souls of their Friends at ſome Altar, 
{-rye; in ſome Chappel of theſe” Cathedral Chur. 
aboye es: Which Office was called a Chantery. 


d when the Service was to be perform'd at 
Altar, the Prieſts Sallary was term'd Alte- 
ge: However the Founders did not ſo ingroſs 
Devotion of theſe Prieſts, but that they 
d other Caſual Emoluments of Ob:ts, Proceſ- 
Pence, and the like. Ovit is the Office for 

| hs the 
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n . 
the Dead, which us d to be perform'd for © 
ſome little time after his Breath was out. |, 
_ celebrating whereof the Defund either left 
Legacy, or his Friends and Poſterity gave ſorlf 
Gratujty. It was alſo called Dirge, from the 
Words Dirige nos Domine in the; firſt Anti ph 
of the Office. 
13. The Chancellor was Secretary to (| 
Chapter, and kept the Seal thereof. | 
14. The Theſaurer had the Cuſtody a 
Overſight of the Theſaury, andall other thi 
belonging to the Church. Under whom the 
was a Sacrilt, or Veſtry Keeper, who diſchary 
the drudging»part of the Employ. | 
ry. Bur after all, theſe Dignitaries are 4 
gulated in their Juriſdiction and Precedency 
the ſpecial Foundations or Local Cuftom. 
- 16. Thoſe Eccleſiaſticks alſa were cal 
Canons, or Prebends, who had no other 
.cia, Name. Some Prebends were called Cy 
nici actu, as having Right to Vote in the Chu 
ter 3 others Canonici in berba, or Cann 
expeFantes, for that they had a Stall in 
Choir, and a Right to the firſt vacant Prebe 
but no Vote in the Chapter. For albeit | 
nefices cannot be effeQually confer d. bell 
they vake: (4a) A Prebend may be ſecu 
to one who is already choſen a Canon. ( 
In ſome Cathedral Chapters there are Laick 
Honorary Canons; and ſome of theſe Prin 
who had been either complimented with i 


. a i 
([ a) C. 2. Extr. de Conceſs. Præbend. (b). C. Relatun 
Prebend, Bingeus de Benefie, ad Verbum Militia, C. 4. 5 
N. 14. 2s ä | | 


* 
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| Can) ARE 
dignity for Services = or to be done to the 
W hurch ; or had referv'd it to themſelves in 
WL hucches founded or indowed by them. So, 
e Emperor is a Prebend in the Lateran 
WE hucch of Rome, and ia the Churches of Co- 
Wo», and Aix la Chapelle, The French King in 
he Churches of S. Hilary in Poitiers, and S. 
W4artin in Tours, And Alphonſus King of Spein 
vas a Prebend of the Abbey of Cluny. It 
eems a ſingular Conſtitution in the Church 
ff Lions, that the Office of Prebend there can 
ly be diſpos'd of in favours of one of the 
Nobility. And we find a Matter of 74 Canons 
Wo have been in that Church in the Year 1245, 
mong whom there was an Emperors Son, 
dine Kings, fourteen Dukes, thirty Earls, and 
wenty Lords, (a) 
17. The Dean and Chapter ele&ed the Bi- 
hop, (5) aſſiſted in ſome of the Epiſcopal 
AF untions, and concurr'd in the Adminiſtrati- 
Wn of Affairs of the Diocy. Only the Arch- 
Wilhop of S. Andrews had no Chapter within 
he Memory of Man, but the conſent of the 
*rtor of S. Andrews and his Convent, was in 
ead of one. Whereof poſſibly the Reaſon 
as been, becauſe che Arch-Biſhop of S. An- 
eus having founded the Priory aut gf his 
on Benefice, did thereby extinguiſh the 
hapter- Churches, and annex them to the 
*riory. But that Priory being ſuppreſt, and 
rected in a Temporal Lordſhip in fayours of 


| a ) Chopin de Sacra Politia, Pag. 64. Thomaſſi® la Diſci- 
% del Egliſe, Part. 4. Lib 2. Chap,2n,N,n, (b) 46 1. 


ar, 22. J. 6, 
Ludevick 


£220. 
Ludovick Duke of 1 a new extraordinaſund 
Chapter was appointed for Election of thilllkime 
Biſhop, and an ordinary one for AdminiſtratioWMyer: 
of Affairs of the Diocy. Two ſuch Chapte F han 
were alſo allotted to the See of Glaſgow, (Ms nc 
But the Priory of S. Andrews was annex'd to thay 
Arch-Biſhoprick by King Charlies the Firſt, Men 
18. Having done with Biſhops and their Suh y cc 
alterns; The Dignity of Provoſts fall next to N The 
conſider d. Our Eccleſiaſtick Provoſts are thi 
ſame with the Præpoſiti in the Canon Lauf 
Whereof ſome were Governours of Colledg«lf 
inſtituted for inſtructing of Youth : As thi 
Provoſt of the old Colledge of S. Andrew 
Others had the Inſpection, and Overſight d 
Collegiate Churches, which had been built ſaſſbe 
Divine Service, and Singing of Maſs, eſpeciaſut 
ly for the Souls of their Founders and Patrons) 
or their Friends. When the Perſons to be pray He! 
for are dead, the Narrative of the Foundation 
Charter runs ordinarly pro anima of ſuch aff ile 
one; and if alive, it bears pro ſalute. But ye 
this — 42 is not always obſerv'd, 
Collegiate Church conſiſted of Prebends o 
Canons, who had their ſeveral Degrees ol 
Stalls, where they ſate for more orderly fing. 
ing their parts of Muſick ; and with theilif . 
Provoſt made up the Chapter or Convent. Bu. 
the Collegiate Church of Dumbar, by the Fou. 
dation. did conſiſt of a Dean as the Head, an Arch 
Prieſt, land the eight ſimple Canons of Dumbar 
Pincartoun, Spot, Beltoun, Petcoks, Lintoun, Dun, 


ig. 


. © 


(a) A 2. Perl. 22. J. 6. 


and 


inan nd Cbirnſide. It was in Charles the Great's 
1 time, that Cathedral and Collegiate Chapters 
ratio gere inſtituted, and ſettled. (2) By the 
apteſ Fhange of the Collegiate Perſons, the Colledge 
(not chang'd,. but remaineth the fame, (6) 
to th May, the Collegiate Body might ſubſiſt in one 
„ lember: (c) Altho it cou'd not be original- 
ir Suhl conſtitute without three Perſons at leaſt, (d) 
tone common cauſe, and end, and intereſt, 
ire ti Noth occaſion Collegiate Perfons to be conſi- 
Lau er'd not ſingly, but as one Body, for the time 
edge y gone, preſent, and to come: So that what is 
As th eſting to a Collegiate Body, is not due to every 
1drewM&\cmber ; nor is every one liable for the Uni- 
icht dMerſties Debt. (e) If no Defence be made; 
uilt ole common Good is ſeiz d on, and fold, (7) 
pecialWÞvt it the Colledge come to be difſolv'd, the 
acron ommon Good may be lawfully ſhar'd among 
We ſeveral Members: (g) That is, if by their 


oY ontribution it cams to che Colledge. Other- 
ſuch aW'iſe it ſhould return to the Founders, or to 
But yaleir Heirs. ( ) I (hall atterwards ſhew, 
vd. hy Popiſh Benefices were not ſo diſpos'd of at 
ends ole general Diſſolution of the Collegiate Bo- 


rees dlies they belong'd to, (5) 
ö N 
15 0 (2) Thomaſſm, 1id Lib. 4. Chap. 28. N. 10. (b) 1.7, 
tneug 2. f. Qued cujuſque Univerſitatis nomine, J. 77. . de Judi- 
nt. Buß, (c) 4. J. 7. §. 2. (d) 1. 85. f. de Verb. Signif, Arg. 
e Fou. . 3. cd. (e) d. I. 2. S. 1. F Quod cujuſque Univ, 
Ad m. I. 6. b. 1. F. de Diviſ. Rerum. (f) J. 1. H 2. F. Quog 
, uſque Univ, Nom: I: 8: cod, (g) J: 3: pr: F. de Coltegiis Illi. 
Dumbar::. ( h ) Greg: Tholoſ: Synt: Jur. p. 2: I: 15; Cap: 32: N. 
n, Dun e. (1) vid: Chap. 5 N. 26, ; 
C 19. Secular 


and 


: . 

19. Secular Benefices may be divided, 1. 
into Benefices of Cure, and thoſe without 
Cure, commonly called Sine-Cures. 2. Into 
Prelacies, and ſuch as pertain to the inferior 
Clergy. I muſt here add to what hath been} 
ſaid concerning Prelacies and Dignities ; That 
tis preſently under Debate before the Lords, 
(a) whether an Arch-Deacon be a Prelate. 
The Reaſons alledg'd for his being a Prelate 
are, I. By the Nature of the Office præeſ 
| aliis, & capitulo, wel ejus parti. 2, The Acts 
of Parliament, particularly in K. James the 
Sixth's time, after the Reſtoration of Epiſco- t 
pacy, allowing Tacks by Biſhops and other 
Prelates, import, that Arch-Deacons come un- 
der the Denomination of Prelates: Since the e | 
Popiſh Offices of Abbots, Priors, and the like 
were extinct, and unlawful at that time. But 
out of Modeſty I ſhall leave the Point to the 
Decifion of the Bench, where it lies at Avi ſar· 
dum; and content my ſelf to notice, that ſome F; 
Prelates, as Provoſi's of Collegiate Churches, 
have this of the Nature of inferior Beneficiaries 
that they cannot do effectual Deeds without thel 
Patrons conſent, as well as the Chapters: (bk 
And in ſome reſpects all benefic'd Perions are 
conſider'd as Prelares, viz. That chey may hav a 
Heirs, and Heirſhip Moveable. (c) Th 

20. The Prieſts or under Clergy, were cM * 


ther diſpes'd into Pariſh Churches, or Chappell o a 
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(4) In the caſe of Sinclair of Barack againſt Sinclair Mi >," 
Sout hdoum and the Earl of Broadalbin; (b) wid: im: CH Pe 
10; Seff, i; N: 8: (c) vid: infr: Chap: : N. 2. 
| rp 
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b W. r3es, or had their Poſts affign'd them at Altars; 


or in Chappels of Cathedral, or Collegiate 


Into Churches. The Priefts, who had Fees for 
e = ſinging of Maſs in theſe Chappels, or at ſuch 
That Altars, and made alſo ſome Hand with the 
rd Caſualities of Obits, and Procefſion- Pence, 
late bare been already ſpoke to: The Nature of 
late Pariſh Churches, and Chappelries, remain to 


be cleared up. 


P "on 21. Pariſh Churches were either diſtin Be- 
„che! neſices, or united to other Benefices. Vicas 
co. rages, and Menſal or Patrimonial Churches 
& were united to other Benefices. Common 


ot ber 


* 


12 


Churches, and thoſe under Patronage, were 
un poſſeſs d as ſeparate Benefices. For the better 


a wy nderſtanding of theſe things, it is proper to 
N _ otice, that the Biſhop, with his Chapter, liv'd 


4 N 


once in common upon the Revenue of the 


o the Biſhoprick, which conſiſted much in Pariſh 
Uiſel 2 hurches, But about the Twelfth Century, 
t tome onveniency requiring a Diviſion; ſome part 
Che pf it was ſet off for che common uſe of the 
way embers of the Chapter, reſerving the reſt for 


30 he Biſhops own Maintenance. Hence pro= 
: (0) Wceded the Diſtinction of Menſal and common 
ns are Churches. | 
Js nar 22. Menſal Churches were de Menſa Epiſcopi, 
part of his own Patrimony or Benefice; To 
__ 5 he Rents whereof he had Right as Parſon or 
Lappe Titular: And the Miniſter admitted by him, 
s Vicar or Stipendiary, got only ſome year- 
y Portion or Duty out of the Rents, or fo 
Puch Money for his Maintenance, as the Bi- 
op and he agreed for. Theſe Miniſters of 
C 2 Menfal 


— — 


WM 


(396) 
Menſal Churches, in = of Prelacy, depend- 
ed ſo much upon the Biſhop, that the Com-Wrtbr: 
miſſion could not modifie Stipends for them, Fre 
in the Terms of the Act of Parliament 1633. - 2 
But ſince. the Revolution, they had acceſs to Hike 
purſue for Modifications and Localities, à For 
well as other Miniſters: Being always oblig'd hi 
to cite the Officers of State for the Kings ſole 
Intereſt. However, in regard the Tithes off Tat 
ſuch Pariſhes were in the Hands of the Sove.Mthe! 
. reign by the Suppreſſion of Biſhops, the ciſe 


Commiſſion us'd no further to interpoſe their Inte 
Authority, than by a Recommendation to the. led 
Theſaury for a Gift in favours of the Miniſter, con 
equivalent to the legal Stipend. of 
23. Common Churches were theſe, in the Per 
planting whereof with Incumbents, the Mem ule 
bers of the Chapters of Cathedral and Colle. Bes, 
giate Churches had a joint Intereſt, for 
24. Churches under Patronage, are to be 50 
treated of in the next Chapter: Where theß ed 
Riſe, Nature, and Progreſs of Patronage i bei 
explain d. ren 
25. The Word Chappel certainly comes fron fon 
Capella; but whether that owe it's Original to the 
Capra, becauſe the Tabernacle was cover the 
with Curtains of Goats Hair; or to Capans, ule 


quia paucos capit; or to Capa S. Martini Biſhop We 
of Tours, which the French Kings of old wer tal 
wont to Carry With them as a Holy Relick ij the 
their Warlick Expeditions ; or if it be ſo callei 24 
a capiendo Laicos: I ſhall not be poſitive, be Fe 
cauſe I do not know, nor is it much materia an 
to know it. This is gertain, that there wei | 
| three 


WY 


dy 
== 


end- : 63 23 RR. | 
Dom. chree ſorts of Chappels ; Chappels of Eaſe, 
Free Chappels, and Private Chappels. 2 
26. Chappels of Eaſe, aroſe much upon the 
eſs to like occaſion as Synagogues among the Jews. 
25, M For as they had one Temple at Feruſalem, to 
lig d which they reſorted thrice a Year, at the 
Ling ſolemn Feaſts of the Paſſover, Pentecoſt, and 
\es off Tabernacles, for a Profeſſion of the Unity of 
their Faith and Worſhip ; and that the Exer- 
ciſes of Religious Duties might not in the 


their Interval be quite neglected, nor the Know- 
to the ledge of the Law loſt to the Vulgar; and in 
niſter ¶ conſideration of thoſe whom Age, or Habit 


Jof Body, or other Circumſtances wou'd not 
in the permit to viſit Feruſalem; were indulg'd the 
Mem uſe of Synagogues in their Cities, and Villas" 
Colle. ges, where the people met upon the Sabbath 
for publick Prayer, and to hear the La read: 
to be. So when Miniſterial Duties were firſt bound: * 
re the ed by Pariſhes, theſe were very wide, and it 
age i being found uneaſy for ſuch as dwelt in the 
remoter parts, eſpecially old and ſiekly pers 
s fron ſons, and Women with Child, to come up to 
inal tu the Church on all occaſions, for partaking of 
over the Ordinances; Chappels were built for their 


Da pan, ule, and thence called Chappels of Eaſe, Theſe 
Biſhop were ferv'd by ſome inferior Curate, mains 
d wer tain'd by the Rector of the Pariſh.” But then 
lick inf the people were oblig d to attend the Ordi- 
called nances in the parochial Church, at the ſtated 
e, be Feſtivals, of Paſch, Whitſunday, Chriſtmaſs 


1acerial and others. C4) The parochial Church was 


chr (*] c. f 2155 etham 35: de Conſecrat: Diſt: 1. | 
3 alſo | 
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alſo called the Banne! or Mother Eburch. For 
underſtanding the Reaſon of which Deſigna. 
tion, we muſt remember, that the Rites of 
Baptiſm, in the primitive Times, were per- 
formed by Dipping in Rivers, when. the Con- 
verts were many; and perſons come to Years; |} 
and perhaps had not the conveniences that are 
now in uſe.But afterward that cuſtom went off, 
and the Water of Baptiſm was put into Veſlels | 
called Fonts, from tha original practice of Bapti- | Cl 
Zing in Fountains; which were firſt ere&ed in lec 
private Houſes, and during che Fury of per- th 
ſecution tranſplanted to Deſarts. When Chri- 
ſtianity got the countenance of civil Authorix 7 
ty, Baptiſteries were built in Cathedral and | 
principal Churches. For tho Divine Service - 
might be us d in Rural Dependent Churches; 
the Right of Sepulture, and Baptiſm belong'd 
only to ſome principal ones; called therefore 
Baptiſmal Churches, or Ecclefie Matrices, Mo- 
ther Churches: Becauſe in the Font of Bap- 
tilm, as it were in the Churches Womb, we / 
are regenerated, or born Chriſtians, 

27. Free Chappels were not within the cir- | 
cumference of any Pariſh, and had proper 
Endowments for their own Chaplains : Whole 
Bounds of Inſpection were called Ebappelries, | 
or Chaplainries, They had the ſame powers 
within their Cbappelries, that the Parſons had 
within che, preeincts of their Pariſhes; And 
therefore were called Parochial Chappels, to 
diſtinguiſh them from ochers, that were only 
delign'd for Prayer and Preaching. 
ET, . 214 208, Priviee 
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mung 


8 3 
Fot 28. Private or Secular Chappels are thoſe 
gna- built and endowed by Princes and great Men, 
s of in or near their own Houſes. for the uſe of 
per- their Families. Some of theſe private Chap- 
Lon: pels are called Oratories, as being only deſign'd 
ears; to pray in; others are built adjoining to a 
t are Church, as a part of the ſame, which the pro- 
t off, IF prietar keeps for a peculiar burying place. 
eſlels The Founders and Endowers of theſc private 
apti- MW Chappels could, at their pleaſure, have recal- 
led the Foundations, and inverted the ſame co 
per- their own private uſe. (2) But this privi- 
Þ_hri» ledge was not competent to their Heirs. C) 


cy 

Q. 
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and (a) Bengæus de Beneficii ad Verba cum ſuo Reditu, Cap. 2: 
rvice P: 5. 1. N. 16. (b) Ibid. Panormitan: in Cap: ad hec 
e. Relig; Dom: Arg: Nov: 131: Cap: 10. 


CHAP. Iv. 


An Account of the Riſe, Nature, and Pro- 
greſs of Patronage. 


\ THEN Patronage was intro- 
5 duc d into the Church, we 
4 don't preciſely know : 
4 This much is certain, that 


| there was no mention ont 
s, to in the primitive, and pureſt times of Chriſtia- 
only WF nity. During the firſt Three Centuries, the 

devouter part of Mankind appeard mighty 
, forward to ſignalize themſelves by extraordi- 
nary 


(40) | 
nary Acts of Piety and Charity. Many ſoldſWpiou 
their Eſtates for the maintainance of their Mi. in 
niſters, and relief of the poor. But as Men plic 
began to ſlack their Hand in point of Libera. ut 
lity to the Church; the politick of compli. pp 
menting the Founder or Benefactor of an Ec.Wyn 
cleſiaſtick Brection with the chining Title, Wiſh 
and tempting priviledges of Patron, was con- y 
triv'd for reviving and keeping up the wonted trie 
Fervour. Which priviledges were introduced, 4 
by the Canons of the Church, Reſcripts of Mhe! 
Popes, and Conſtitutions of Princes, not all ifi 


at once, but by Degrees. (2) Inef 


2. The Patron had a ſplendid Seat and Bu. Wen 
rial place in the Church; a Right of prece. ide 
dency among the Clergy, in ſolemn proceſſi. pa) 
ons, Viſitations, and the like; his Name and hie 
Arms were engraven upon the Entry, or Walls Jane 
of the Church, and upon the Bells, Chalices, 
and other Utenſils ; and himſelf was particu- pa. 
larly minded in the publick prayers of the dit 
Church. (6) Unt 
3. Patrons had the Diſpoſal and Application | 
of the Fruits of the vacant Benefice. () Be. 
Which was taken from them by the 20 A8 1 ba 
Seſs. Parl. 1644, and ſtated in the Presbytery Mar 
and Pariſh, Since the Reſcinding of which Pa 
AR, the Parliament have taken to themſelves, ol 
to order the Application of vacant Stipends to 


| | 

( a) Fr: de Roye ad Tit: de Jure Patronat: Prolegom: Cap: — 
2: (b) Idem de Juribus Honoriſicis in Eccleſia, Lib: 2: C: 3: Af 
Park on Patronage, Sect: 2: (c) c. in quibuſdam 12. Extr: e) 


de Penis; De Rohe ad Tit; de Jure Patron: Proleg: C: 34. 
A 8 pious 


C ar) 


| fold&;jous Uſes. (4) Sometimes again the Synod | 
r Mi- impower'd to collect, and to make the Ap- | 
Men] plication with conſent of the Heretors. (b) | 
bers Hut now Proteſtant Patrons have the power of | 
mpli. pplying vacant Stipends, except thoſe in the 

n Ec.$nod of Argyle, to pious Uſes within the Pa- 

Title, Wiſh : Which even ſuch as are Popiſh may do, 

; con- y advice and appointment of the Presby- 
onted (e) 

duc d 


Walls Wand the Patronage reſolved in a Title of the 
alices, 
rticu- Paction, or Dilapidation: (4) But any con- 
f the dition made with the Patron, whereby the 
WIntrant did not reſerve to himſelf a ſufficient I 
:ation ¶ Maintenance, anſwerable to the State of the 

( c ) WBenefice, was accounted Simoniacal, and pro- 
AH 1 Hbable by the Parties Oath. (e) Albeit Rega. 
»yrery Mlariter nemo tenetur jurare in ſuam turpitudinem. 
xhich Patrons have now Right by Law, to theExcreſce 
elves, ol the Tithes of the Pariſh not affected with 


6 


ids to | 1:44 | 
| = (a) 4# 52 JSefſ: 1. Parl: 1. Ch: 2. AG 18. Parl: 1. Ja: 7. 
Ad 23. Seſſ 2. Parl: W. and M (b) A 24. Seſſ: 2. Parl: 


C. e M. le) 48 23: bi, (4) Af 1. Port: 21. Jar 6, 
Extr: 


Act q. Parl. 1. Seſſ: 1. Chi: 2. Stair Infiit: Lib: 2. Tit: 8.Y 35. 
(e) D. Act 1. Parl: 21: T : 


civil 


42 ) ATM 
civil Titles, after 4 Miniſter is provided wit be 
a legal Stipend. (2) | Law 

5- The Church was to fix an Aliment upofMope, 
the Patron, if reduc'd to poverty: (6) Evel night 
as by the civil Law manumitted Slaves wen . 
bound to maintain their former Maſters, thaWnce 
had not otherwiſe whereupon to live. (c) Bu 
this Point hath never been Sab Fudice, (A) Moun 

6. No benefic'd pet ſon without conſent d 
his Patron cou'd do any thing material, ſud pon 
as the granting of Fews, or ſetting of Tack 
for more than three years. But the Patron 
ming thereto was not ly able in Warran 

e. 
FJ. The main Priviledge that Patrons injoyed Maine 
was a power to preſent within a determined 
time an Incumbent to the Vacant Benefice 
To whom, if a fit perſon, the Church be. 
hov'd to give Collation or Inſtitution. (.) 
In Popiſh times our Princes had the nominatiMWhat 
on to Biſhopricks, and Abbacies; And the Pope o. 
had the proviſion. (F) Other Kings who had Bene 
this Priviledge, failing te nominate. within] 
ſix Months, the Pope got the free diſpoſal of 
the Benefice; or he might refuſe unfit perſon 
preſented, and put them to a new Nomination ies 


La) Act 23. Seſſ: 2. Act 26. Sefſ: 4. Parl. W. and M. (b) C. 
nobis 25. Extr: de jure patronat: C. quicunque 16. 2,7, Duarn 
de S. Eccleſ: Miniſt: & Benef: lib: 5, cap: 4. Bengæus de Benefit 
ad verba cum ſuo reditu, cap: 4 P. f. S. f. N. 9. (c) J. 5.5. 
19. F. de agnoſc. & Alend: liber (d) Stair Inftit: lib; 2. Tit: 8. 
$35. (e) C. decernimus 16. 2,7. C. illud de jure patronat: 
C. ex inſinuatione Eod. (f) Ad 125, Parl;7, Ja: 5. 


to Re- 


1 FR ö 4: 

d witli be expede within 2 Months. But our 

Raw own'd no ja devolutum in favours of the 

t upoMope, to the prejudice of the Sovereign, who 
Evel night have preſented at all times. (4) 

wen 8. Mr. Selden (b) aſſerts, That Lay Patrons 


s, tha nce challeng d the Right of Collation or In- 
c ) Bu eſtiture, which they uſually reſerv'd in the 
d) Poundations; And upon every Vacancy cons 
ent oferc'd | Nefion of the Glebe, and Tithes, 


pon the new Intrant, by ſome Symbol or 
Weaſine. The late Biſhop of Worceſter (e) al- 
| ages that ſome ſuch thing was indeed aim'd 
arran t by Patrons, to keep the Clergy in a ſole 
Dependance upon themſelves, but never ob- 
oyed Mained: Tho the Practice is often complained 
mine in the Canons of the Church. But Sir 
zefice:Wrrge Mkenzie (d) thinks that Patrons were 


ch ben the Exerciſe of that priviledge, for ſome 
(„ges after Charles Martels Government: And 
118ati-Mhat the Clauſe with us, reſerving to them 
2 Popeſ@ower to retain the Vacant Stipends of the 
10 hadjWenefice, is a veſtige of their old pretenſion, 
vithinis 9. Preſentation to a Benefice before it vak- 


al off 
erſons| 
lation 


d, was not allowed: (e) Except where the 
ncumbent through Age and Bodily Infirmi- 
ies was render d incapable to ſerve the Cute; 
n which cafe he us'd to get a Helper joymd 


855 C. % him. (/) Nor was a Patron found to 
wares 

\ Benefic (a) Act 85. Parl: 11. Js, 3. (b) Hiſt: of Tithes chap; 
I. 5. S. N.;. (c) Eccleſ: caſes relating to the Rights and Duties of 


© Tit: 8, “ Parochial Clergy, pag: 162 and 163. (d) Olſerv: on the 
atronat: [th AZ 1 Pari: Ja: 6. (e] C. alt: Extr: de conceſſ: Prebend: 
D Epeiſſes de Benef: Eccleſ: Tom. 4. Tit: 3. N. 29. F. de Roye ad 

it: de jure Patronat: Prolegom: cap: 23. (f) Carpꝛxov: jus Con- 

to For: 1:6; 1. tit: 2. def: 15, N Y. & ſeqgq:; . 
have 


0 
have power to grant a Preſentation to one 
and to another after his deceaſe. (a) For if 
he the Patron might ſubſtitute one perſon ui 
the Incumbent, he might ſubſtitute an hun 
dred, and ſo exclude all his Succeſſors, Bull 
in the Court of Rome, it is an ordinary thing 
to iſlue forth ſeveral Bulls for one and the ſam 
Benefice, even while it is full, called Gratid 


Expectativæ; which is a vile and abominablg 


ing 
o tl 


3 No Eccleſiaſtick Patron cou'd pre. tal 
ent himſelf to the Benefice. (b) Some requin g: 4 
that the party preſented ſhou'd have all thi 5 
Canonical Qualities of a benefic d perſon. 
from the very time that the Benefice vakedf off 
Others diſtinguiſh betwixt a Right of Patron b) 
age which by the Foundation carries power to... 


preſent any ſufficient perſon in general, and 
that whereby the Patron is tied up to one ii 
ſuch or ſuch a Quality, or Circumſtances 
thinking it neceſſary in the laſt Caſe, for thi 
preſented parey.to have the requiſite Qualitief 
when firſt the Vacancie commenc'd, and ſuff. 
cient in the firſt Caſe, that he be qualified al 
the time of the preſentation. (cY | 
10. The time was when moſt of the Burgh 
in Scotland had but one Miniſter, who was un. 
der the influence of anothers Patronage too; 
But at length the more conſiderable have rail 
ed Funds of Stipend to ſecond Miniſters, pa- 


(a2) 24 January 1677, Stuart contra Nairn. (b) C. pt: 
noſtras 26. Extr: de jure patronat D Epeiſſes Ibid N. 25. Be-. Tun 
gaus de Beneficiis ad verb: conceſſa cap. ult: N. 2 & 3, G. 7.4. 
loſan: Syntag: part 2. lib: 17. C. 4. N. 9. Zoeſ: ad Tit: X. de ju en: 
patronat: N 33. (c) F. de Roye Ibid. cap: 26. | 
g | | ; | 


3 
y out of the common Good, and partly by 


o ONel- Contribution of the Inhabitants; Reſer- 
For Wiog ordinarily in the Erection the Patronages 
{on tt Wo themſelves. Which ſecures againſt the pre- 
+ hunſences of the Patron of the firſt Miniſter. (a) 
oh Buy But the Patronage and power of preſenting a 
thing ond Miniſter, was found to accreſce to the 
6 lam datron of the firſt Miniſter ; Albeit the ſecond 
Grati Miniſters Stipend was a voluntary Contribu- 
unable: n of the Heretors : Seeing the ſame was 
d pri ſtabliſhed only by an Act of Presbytrie, which 
equi not mention any Reſervation of the pa- 
all the ronage, or that the Contributers did proteſt 

or it, and there was nothing of cuſtom or 


erſonf 
Vakedſſpoſſeſſion to inſtru the meaning of parties. 


'atron %) When there are more Patrons to a Church 
WET top han one, they preſent by turns. (c) And if 
, anne of three conjunct Patrons ſucceed to ano- 
one oither, he muſt preſent twice, where the third 
fg Wpreſents but once. (4) Some alledge that by 


preſenting Trin4 Vice, or the three laſt times, 
dne of ſeveral conjun& Patrons acquires a pre- 
: Werable Right excluſive of the reſt. (e) But 
ified alFyich us, that doth onlyoperate a poſſeſſory Right 
in a competition with other Patrons pro ed vice, 
Burgh without prejudice to the reſt to declare their 
Vas un Right for the future. (f) 
36 to0% , 11. It hath been diſputed, if a Proteſtant 
ve rail 


* 
3 l 
2 9 


s, Patt- 


ualitief 
d ſuff. 


(a) Stair Inſtit: lib: 2. tit: 8. S. 27. (b) November 18. 1680, 
Town of Haddingtoun contra the Earl of Haddingtaun, (c) C. 
b) C. rt: 4e jure Patronat: in Clementin: D Epeiſſes de Benef: Eccleſ: 
25. Be. 7 4. Tit. 3. N 9. (d] Zoeſ: ad Tit. X. de jure Patronat: N. 
6. T. 4. (e) Vid: de Roye Ibid: cap. 16. (f) Mkenzies Ob ſerd: 
X. de jui ien the 7th, A. Parl. 1. Ja: 6. 


I 


Patron 


| RET . 
Patron ought to be allowedto exerce his Righ 
of Patronage in a Popiſh Country? "Tis a 
ledg'd for the Affirmative, that Patronage If 
not a perſonal, but a real Right, ordinarily a tick 
nerd to Lands, and conſequently ſhould fo e 
low them, without regard to the Quality q lo 
the perſon. And beſides, the Prefentation i 
but a Servitude upon the Benefice, and not n 
Spiritual Title. (4) Nor doth the Pre ſentatioſ e. 
properly give the Benefice without Inſtitution elie 
from the Church upon the Letters of Preſen I 
tation; And in that the Spirituality doth real" 
ly conſiſt. 2. The Church may refuſe theft 
preſented if they be not qualified ; So that thi fy 
Patrons cannot, if they would, abuſe thei an 


t V 
rich | 


Right; Nor can the Church receive any pre Fat 
judice, if the Ordinaries diſcharge theitf 29 
Duty. W 1: 

Theſe who are for excluding PatronM':" 
profeſſing the Reformed Religion, from the} * 
Right of preſenting to Popiſh Benefices, doi * 


back their Opinion with theſe Reaſons. 1. Tho 
Patronage be not properly a thing Spiritual, 
tis at leaſt mixt; or, as they ſay, quid ſpiritu . 
ale annexum temporali. 2. patronage is a Right} 
whereof the due Exerciſe requires ſome perſo- 
nal Qualifications. Grant that the Biſhop is 4 
free to accept, or reject him who is preſented, N 
and is Judge of his Capacity; that is not enough: 2 
For the Biſhop can only judge of Defeats chat 
are known to him. And it may be the prote- 
ſtant Patron may preſent a very capable Man, 
Ir, 
(a) Carpꝛov: Jus conſiſter: lib: 1. tit, 2. Def: 13:N, 5, wy 
b 


— 


1 

t who may be under ſecret Ingagements 
rich himſelf co ruine the Church. Proteſtant 
Way patrons in France heretofore, (when He- 


1 Sricks as they call em were ſuffer'd to injoy 
13 fo Wiecic Eſtates) were allowed. to depute fic 
lity ons to preſent for them to the Benefice of 


Meir Patronage. But now the Ocdinaries in 
u Right confer ſuch Benefices, ſo long as 
ie Patrons make profeſſion of the Reformed 
eigion. During which time the Right of 


reſenl atronage is dormant, and revives upon their 
h real ing reconcild to the Church, With us 
. che Patrons, if they be proteſtants, are allowed 
nat th imploy the vacanc Stipends for pious Ules 
„ the; Pichin their reſpective Pariſhes: And if Popith, 


What muſt be done by the advice and appoint- 
y Fog Went of the Presbytrie. (2) 

nel 12. During Presbyterian Church Govern» 
nent, Preſentations were made to the Presby- 
rie, upon which, if admiſſion was refus'd to 
he party preſented; The Patron might have 
ppeal<d to the Synod, and from them to the 
eneral Aſſembly. (65) In time of Prelacy, 
/pirita.| hen the Biſhop would not give Collation to 
4 be he perſon named by the Patron, he might 
BIT have applyed to the Arch-biſhop, and if he 


atrom 
om the 
es, do 
1. Tho 
ritual, 


oy Re no Redrels, the next Remedy was to 
ſonteg, Precure Council Letters for Charging the Or- 
nough: i! £0 receive the party preſented. But it 
2s chat a relevant Objection againſt his Admiſſion, 


hat by a Simeniacal paction with the Patron, 


109 oy 23. Sefſ: 2. Parl: V. & M. (b)] Stair Iuſtit: lib: 2. 
it. 8. §. 35. 
he 


48 | 
he had notrelery'd to himſelf a ſufficient Main 
tainance. (a) Nor was the Biſhop oblig'd tl 
receive an Expectant, who was not an aqui: 
Miniſter: (6b) Becauſe non conſtat that ſuch 
one is qualified. p. 
z. By the Canon Law, if the Patron dil reg 
not preſent within the legal ſpace, there af. 
allowed an orderly Gradation jure devolun Yon: 
from Inferiors to Superiors, up to the Pope pat. 
But our Law gave the Pope no jus devolutun ie t 


to the prejudice of the Soveraign. (c) The 


« 
1 


: 


Patron not making uſe of his time, the right = 
of preſentation fell jure devoluto pro ed vice, i 3 Af 


the Church; That is, to the Presbytry, when, b 
the Eccleſiaſtick Governmenc lodg'd in thee. . 
hands of Presbyters. (4) And to the MI 
ſhop in time of Prelacy. (e) But that Term per 
which patrons had for preſenting did not run 


from the date of the Vacancy ; but from th 


. . „o- 
time that he came to know of it. (F) Na 
. . C - . , c) 
were private perſons hinder'd from abridging,. : 
the time, tho they cou'd not prolong it, bo c 
Tranſaction, or particular Clauſes in the Foun „ 
dation Charters. (g) I have ſometimes ob geg 
ſerv'd the jus devolutum, or Law of Lapſe pro-. Meta 
videdand qualified in the Foundation Chart} * 
by a Claute eſtabliſhing the right of preſen tip 
tation in favours of certain perſons primo loi be 
(a) A 1. Parl: 21. Ja: 6. (b) Ibid: Mkenzie obſerv: u * 
the 5th. Añ Parl: 1. Ja. 6. (c) 48 85. Parl: 11+ Ja: 3d 
(d) 44 115. Parl: 12. Ja: G. (e) A parl: 21 7 0 (: 
(f) C. quis diverſitatem 5. in fin; Extr: de conteſſ. prebena, ( TY 
licet Magiſter 3. Extr: de Supplend: Neg: Prælat: Alt . Parl. þ 
Ja;6, (g) De Roye lbid: cap: 28. | e) 
| | an i 


* 


—_— 7 - | 
and allowing others to preſent, if theſe neglect 
to do it within ſuch a time. The Reaſons for 


WE ncoducing this jus devolutionis were, 1. To 


ſuch hinder a long Vacancy of the Benefice, which 
WS; prejudicial to the Church. (a) Nam interim 
N dig gregem dominicum lupus Rapax invadere prſſit. (b) 


e Wal. The Rights of the Church might periſh by 
voluWMhons wanting an Adminiſtrator, 3. If the 
FPopegpatron were left at Liberty to preſent when 
lutun Die thought fit, poſſibly he wou'd never do it, 
) Th What he might alwiſe have the diſpoſal, and 
> rig application of the Fruits of the Benefice 
ice, d : uring the Vacancy. And farcher, it ſeem'd 
hei o be the Intereſt of the Common-Wealth, ſo 
n chen o reſtrict and tie up the Patron: As in the 
he Di Fivil Law, the Heir inſtitute neglecting to Im- 
Terplement the Defunct's Will within Year and 


ot ruDay, che IIeretage falls to the Subſtitutes, or 


'S 


* ti o-heirs, or othets honoured in Teſtament. 
) Nog c) And a Mother neglecting to ſeek Tutors 
c Wor her Children, is excluded from ſucceeding 
It, o them in their Eſtate. (4) 

= 14. If the Church refus d to admit a quali- 


ed Miniſter preſented by the Patron, he might 
etain the Fruits of the Benefice in his hands. 

ſnl Not as if he cou'd appropriate the vacanc 
e mol tipends to himſelf; ſince hat were a kind of 
mo tei gacriledge: Bur only apply them to pious Uſ- 


obſer: Ws. (J) Wherein Patrons have frequently been 
1. Ja: 3d 
21. Ja 6 
rebena, ( 
7. Parl. 


ſe pro- 
barter 


(a) C. quam fit 6. de Elefionein 6, (b) C. ne pro de- 

u 41. Extr: de Eleſtione. (c) Authent: hoc amplius C. 
dei commiſſ. (d) L. 2. S. 23. F. ad Sctum Tertyll. 
e) Ad 115. Parl: 12. Act 1. Parl: 21. Ja, 6. (f) Men. 


an Olſerv. on rhe Act J. Pl: 1. J: 6, 1 
D deter- 


. 


3 

determined by Acts of Parliament. (2) And Menta 
once with certification, that the Nor-obſerv. {Wtual 
ance. ſhould inferr the loſs of the Right of Pre- NV 
ſeatation for the next Vice; Except where nd! 
the King was Patron. (b) But theſe Acts are his c 
not to be extended to the Stipends of ſecond MF 16 
Miniſters within Burghs, or other Stipendia- rom 
ries, who are not pay'd out of the Teinds. Won 
When the Patrons preſentation was withſtood ame 
or oppos'd, he had power to retain the Fruits as! 
ot the vacant Benefice ; But not while he was n p 
in mora of preſenting. (c) Path 

15. The Patrons preſentation to a Benefice MW pr 
affords jus ad rem, and Action for wrongous vas 
Intromiſſion, to the party prefer'd : But jus inMhe | 
re Comes only by Collation and Inſtitution, por: 
which mult be perform'd by the Church. (4) eſſic 
Unleſs where the Preſentation is made to aMMin 
Sine Cure, or Benefice having no Cure of Souls, WU ci 
as Pcovoſtries, Prebendaries, &c. In which|MApp 
caſe no Collation or Inſtitution is neceſſary. Win 
(e) As when a Biſhop is Patron himſelf, andMCur: 
conferrs pleno jure, there is no Preſentation, MWhefic 
but only Collation: (f) Tho that be anhand 
improper kind of Patronzge. But then, when 1 
Canonical Preſentation was ſaid to give jus als a 
rem, that hed not altogether the ſame Effect cat. 
in Eccleſiaſtick and Laick Patrons ; For Pre-. Nat 


(a) Ad 52. Se: 1. Ad 23, Seſſ: 3. Parl: 1. Ch: 2. 48. 18. 
Fart; 1.7.7. Act 23. Seſſ: 2. Parl:W & M. (b) d. A 18, 
e) Stair Inſtit: lib: 2. Tit: 8. H. 35. (d) Mkenzie Objerr: 
on the 7th Ad 1. Parl. Ja. 6. (e) December 11. 1632.1 0 

FHugadoun contra Edmiſtoun, Stair Ibid F. 28. (f) Juljs 
1527+ Mkonaic Minifter at Sclait contra his Pariſpmers. | 
© DEER” | {ſentation 


1 52 q - 
to the Liberty of the People in the free plants 

ing of Churches, and calling of Miniſters : It 
was reſcinded and taken away by the 39th. Act 
Parl. 1649. In lieu whereot the Patrons got 
the Heretable Right of the Tithes of their Be. 
neſices, that remained over and above the Mi-W 
niſter's Stipends; with the burden of fututef 
Proviſions, and Augmentations, Tacks and 
Prorogations; and Redeemable by the Here. 
tor at ſix years Purchaſe, Patrons were reſtored 
to the power of preſentation by the 97 448 
I. Part. 1. Seß. Ch. 2, But the fame is now a- 
gain diſcharged, and the calling of Miniſter 
- Ordain'd to be by the Proteſtant Heretors and 
Elders of the Pariſh ; Who are to propole thei 
peiſon called to the whole Congregation, to 
be Approven, or Diſapproven by them, forff 
Reaſons to be cognoſced by the Presbytrie. I 
a Call be not thus given within Six Months al 
tet the Vacancy,the Presbytry may plant jure di 
Voluto; without prejudice to call Miniſters te 
„Royal Burghs, by the Magiſtrates, Town 
Council, and Kirk-Seſſion; with whom it 
part of the Pariſh be in Landwart, the Herey 
tors and Liferenters thereof muſt.concurr. For 
Which aboliſhed Right of Preſentation, the 
"Patron got 600 Merks, payable by the Town- | 
*{ Council for Burghs; and the Heretors and 
/ Literenters in Country Pariſhes effeiring tl 
their Valuations, two parts by Heretors, and 
A third by Liferenters, deducing the Parron! 
own proportion. as an Heretor. Tithes all 
not hecetably diſponed, were given to Patron 
as a farther Recompence for the Right of Pre 
x EL ſentation 
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ante entation; but with the burden of Tacks and 
all their natural burdens, and redeemable by 


Act he Heretors at fix Years purchaſe after Valu- 
got tion. (2) And this Benefit of the Tithes in 
- Be. Jeu of the preſentation taken away, was ex- 
Mi- ended to the Patrons of all Parſonages and o- 
ture her Benefices, with the Burden forefaid ; And 
andi barther, of two Miniſters in one Pariſh, if the 
Jere-MCommiſtion think fit: Providing the beneficed 
tored Miniſter in poſſeſſion continue fo, until the 
Ad, atron provide a Legal Settlement upon him 
»w a- f a juſt Stipend. (5) But it was found by the 
niſtenl Lords of Commiſſion, (c) That a Patron cou'd 
rs and{Wot claim the Superplus of Tithes, deducing the 
ſe the proportion pay'd to the Miniſter : Where the 
n, tofFyboleStipend was not pay'd out of theſe Tithes, 
a, fond alſo exceeded the value of them. A Pa» 
ie. Mron having in the year 1628 aſſign'd an He- 
ths al etor to a Tack of his own Tithes, and to all 
jure di ther Right which he the Patron had, or might 
ters tofWave thereto in time coming ; The Patron was: 


TownWund oblig'd to communicate not only Tacks 
om if af Tiches and conventional Rights; but alſo 
Here is Right to the Tithes obtained by the Super- 
r. ForWenient Act of Parliament 1690. (4) Becauſe 
n, this is not the Caſe of a Supervenient Right 
Town ropping from the Clouds, which could never 
ors ani have been dream d of; but the formal Conſti- 
ing tion by Statute of an heretable Title to the 
rs, Any | 
Patron! 
hes all 
Patron 


(a) Ac 23. Seſſ: 2. Parl: V. & M. (b) Act 26. Se ; of 
arl: W.& M. (c) In the Caſeof Sir John Scot of 1 
aint Sir Walter Riddel of that 1!k, and the other Heretors of ® 
nam. (d) 3: December 1698, the Laird of Alardyce again 


. of Pre e Viſcount of Arbuchnss..., 8 ; + 4&7 
uation ?ʃ 
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(534) 
Tithes in favours of 8 Patron, who befolWM 
had near the Equivalent materially, and i 
effect by anticipating Tacks: And the Stile 10! 
Preſentations expreſly bore Aſſignation to this" 
Titkes, which implyed the Cedents preteno 
Nor is it the caſe of a conjectural Accreſcend ¶ liſ 
from the conſideration of the Onerous Cause 
or When only a particular Title, or any Rig Ri 
the Diſponer actually hath at the time 1s mad 
Over: But where the accreſcing of futur 
Rights was expreſly in view. 2. Theſe futuſ 
Rights behovd{ mainly to be underſtood An 
ſuch as fell to the Patron by a ſuperveenii ns 
Law. Becauſe the Acts againſt the Dilapidii ane 
tion of Benefices, ſtood in the Patran's wa 
to hinder him from obtaining without a pul 
lick Law, any other Right than Tacks of Tithi 
belonging to a Church- man. And ſeeing tl 
parties had unknown Events under their ca 
ſideration, there is no doubt, but, had the! 
tron acquired Right to the Tithes by Succeli 
on to ſome remote Relation, or by the volu 
tary Deed of ſome pretender; ſuch an Acqui 
tion would have come under the Aſſignatio 
which yet is as caſual, and could be as lit * 
foreſeen, as the Act of Parliament 1690. - 
1328. *Tis a known Brocard among the 6 
fers on the Canon Law, That Patronum f. 
1 -4nt... Dos, e/Edificatio, Funds. And accordil * 
general Opinion of Interpreters, ol 
ame Church may have ſeveral 
t one ſhould build it, or but 
iz; another beſtow the Groun 
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1 
befofl Maintenance: All which things, ſay they, 
and Hentitle one to a Right of Patronage. Yet 
Stilech ſome deny, that Patronage is acquired by the 
1 to thiWgiving of the Ground only. C4) But then 
etenc all own, that even the Rebuilder of a demo- 
eſcend lied Churcli has a Title to the Patronage 
CaulWont. And as to the firſt builder, that his 
Rig Right falls. if acquir'd only by the building: 
is mad But that if he alſo had endowed the Church, 
futul he becomes a conjunct Patron with the Re- 
> futul builder. (5) While the Pariſh Miniſter, in 
tood ancient times, ſubſiſted upon the free Oblati- 
veenül ons of the people; thoſe were then ſo large, 
ilapich and conſiderable, that ſome perſons built 
1 wal Churches on their own Lands, to have a Share 
ta pul of them. Whence one of the Spaniſh councils 
Tir ( © ) held about the Year 570 forbids, with 
ing treat Severity the conſecration of Churches, 
eir call built ſub Tributaria Conditione, and not pro San- 
| che um Patrocinio, When we ſay, that a Right 
uccellof Patronage is acquir'd by Dotation, that is 
e volul to be underſtood of a competent Endowment: 
Acqui For he who beſtows ſomething that is not a 
-natia lufficient maintenance for the beneficiary, 
as lit} dotti not become Patron; but is only ſtiled a 
. benefactor. (4) But then ſeverals concurring 
he Gand contributing at the ſame time, tho un- 
= <qually, by whoſe joint contribution a com- 
petent Endowment is made up, are under- 
ſtood to be conjunct Patrons. (e) 1 


im fo 
:cordil 
ers, Oi 
(a) Fr. de Roye ad Tit X. de Jure Patronat. Prolegom. Cap. | 
*h ( b ) Did. Cap. 14 Zoeſ. ad Tit. X. de Jure Patronat. N. 
= (c) Concil. Brocar. 3. C. 6. (d)] Gareia de Beneficiis, 
9M 1. F. 5. C 9. N. 52, (e) H. 
18. The 


. oo re 
EST. 


- 


©. . + 
19. The Emperor Zeno permitted the Foun: 
ders or Endowers of Benefices, to inſert any 
Laws or Statutes in the Foundation Charters 
they pleas'd, (4) for Adminiſtration of the 
Rents; according to the Rule of Law, Quil;. 
bet rei (ue Legem dicere poteſt quam velit. C 
and theſe Fundamental Laws did ſometime 
reſpect the perſon, on whom the Benefice 
might be canfer'd, viz. That he ſhould be 
of {uch or fuch a Nation, Family, Condition 
or Quality. fc} Which muſt be obſerv'd 
even in the caſe of a Lapſe, by the Superior, 
to whom, Jure Devoluto, the power of pre. 
ſenting accreſceth, (d) | 
2. The Right of Patronage hath been 
ſometimes ſimply renounc'd by the Founder 
or Endower of a Church; and ſometimes on- 
ly reſerv'd as a Temporary Right for a limit- 
ed Degree of Kindred ; which failing it 
ceas'd. From thence ſome conclude, | that 
Patronage is competent ipſo facto, tho not ex: 
preſly reſerv'd, if not renounc'd in the Foun- 
dation Charter. (e) But others (f) think 
an expreſs Reſervation is neceſſary : Becauſe 
Jus Patronatus eſt Ser vitas Libertati Eccleſie im- 
peſire ; and Servitudes are never preſum'd in 
Law. Thoſe who contend, that Patronage 


(a ) J. 15. cod. de SS. Eccleſiis, (b) 1.20.5. 1. F. de Pa. 
g. Dotal. (c) De Roye ad Tit, X. de Jure Patron, Cap. 25. 
(%) Zoef. ad Tit. X. de Prebend & Dignitat. N. 22. (6 
Garcia, Ibid N. 62: & ſeqq. de Roy? ad Tit. de Jur. Patron, 
Prolegom Cap. 15. (I) Bengæus de Benefic. ad Verb. cum ſu 
Redit. Cap 4. P. 1. F. C: N 4. Hope in the Leſſer PraFick:, 
Mackenzie Obſery, on the Act 7, Parl. 1. J. C: | 


1 


4 
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- acquir'd ipſo facto by the building or doting 


dun- 

any t a Church, tho not reſerved in the Founda» 
rters on Evident, will by no means allow the 
theme to be a Servitude. Becauſe they alledge 
J«;l; Wk was a priviledge freely introduc'd by the 
C b )hurch out of a principle of Gratitude, by 
times ay of Remuneration for pious Liberality. 
eficel$. Nulle Servitus imponi poteſt Loco Sacro, Santo, 
be Religioſo. (a) Ol but fay theſe of the 


ition 
erv'd 
lor, 

pre. 


been 
inder 
s on- 
limit- 


dther Opinion, at that rate, all Churches 
ou' d be under patronage, having been built 
nd endow'd by ſome body: And yet we 
ad, that many are free. The Anſwer given 
s, that ſome Patrons loſt their Right non utens 
„ and by preſcription ; others renounc'd it 
it the Foundation, However we find Chur- 
hes before the Reformation to have been ſo 
generally under patronage, that none were 


ng it reſum'd free; and the Popes Right as uni- 
that erſal Patron was ſuſtain d, when no body 

It ex · Nlſe could inſtruct a Title to the patronage : 

Foun- 


V after the Extirpation of Popery, the King 
Fure Coronæ was accounted Patron, if another 
did not appear. For at the Reformation, as 
ope ( b ) obſerves, all patronages belonging 
o the Pope, were, by the Act of Parliament 
abolilhing his Authority in Scotland, eſtabliſh- 
d in the Kings perſon: And theſe pertain» 
ng to Biſhops, Abbots, and Priors, his Ma- 
elty acquir'd Right thereto by mere cuſtom, 
21. All Rights of patronage were originals 


think 
>caule 
& im · 
1d in 
onage 


F de Pa. 
JAP. 25. 
* 6 ) 
, Patron, 
cum ſuo 
rack, , (a) L. 14 in for: ff. de Servitut: de Raye Bid: cop: 5. (bY 
= Kat ich tits Kirks and Benefices, 
15 | 
| ly 


1 
ly of the ſame kind and nature. But came: 
length to be diſtinguiſhed into Eccleſiaſtid 
and Laick. The former are thoſe belonging; 
to Church- men as ſuch, that is, upon the ad 
count of the Eccleſiaſtick Benefices they pdf 
ſeſs. For any Right of patronage a Churc 
man enjoys tanquam quilibet, or Fure Hereditd 
rio, is called Laick patronage. Under th 
Denomination of Eccleſiaſtick patronage, 
comprehend ſuch as hath flowed from th 
King fince the Reformation, as come in plac 
of the Pope. Prelates were not properly NA 
trons, with reſpe& to their Menſal, or con 
mon Churches, For in the former, (which 
they planted as Dioceſans, and ſerved b 
Vicars ) they, as Titulars, got the Fruits 0 
the Benefice, and the Incumbent but a St 
pend; now a Right of patronage doth ne 
carry the Rents, but a ſimple u Preſentand 
And in the latter, the Biſhop did not preſen 
but confer, pleno jure, by collation and inſti 
tution, a full Right to the Benefice ; wherea 
Eccieſiaſtical patronage is properly a Right d 
preſentation to a Church within anothers Di 
ocy, where the ordinary of the place mul 
give collation, And therefore, when a Bi 
thop acquired the patronage of any Church 
within his own Diocy, it became free, and 
was confer'd by him pleno jure; ſince he coul 
not preſent to himſelf. But then, the perſa 
collared in that caſe was no Stipendiary, ( 
his predeceſſors were not ſuch before the! 


(a) De Rye ad tit; de jure Patronat;, 


ſho | 


Io —_— - Yong 
ſhops Right, ) but had Right, as Parſon or 


ame 4 
ſiaſtic g vicar, to the full benefit of the Fruits, except 
ongin in ſo far as reſtricted by lawful Tacks. The 
the aq; 


Lords of Erection, after the Reformation, 
got frequently the Gift of patronages ingroſſed 
in their charters of Church Lands, and tho the 
ſame did not bear Rights of patronage exprefly; 


ey pa 
hurchl 
ereditch 


er tui yet they ;exerc'd them, and acted as Pations, 
age, Which was quarrelled by the King, but the 
om th point of Right hath never been determined 
n plac by a legal Deciſion. | 

:rly Pl 22. Laick patronages are ſuch as the King 
r con; diſponed before the Reformation, or Laicks 
which have founded ſince. And even theſe require 


ved bl to be conſtitute upon a Signature from the 


ruits Of Sovereign. (2) Lay- patronages were firſt 

a ol ſet up by Juſtinian, upon which a bafe Mer 
2th noi chandize hath followed; and nothing hath 
entani more defil'd the Houſe of God. (5) Some 
Roy Laick patronages pertained to the King Jure 
id inſt 


Privato, qua Founder or Endower of the 
Benefice, or as being purchaſed from private 
perſons; or as the pertinents of Lands or Ba- 
ronies fallen in his Majeſties hands by Recogs 
nition, or Forfeiture, as the patronage of the 
provoſtry of Lincluden by the Forfeiture of the 


where 
Light d 
1ers Di 
ce mul 
n ah 


Churcyl Earl of Douglaſs, the patronage of the Col- 
ee, an ledge Church of Dumbar by the Forfeiture of 
ne cou the Earl of Mar:b, the patronage of the pro- 
e perſoſ voſtry of Kirkbugh by the Earl of Fife's Forfei. 
uy, 5 ure. Sir Thomas Hope (ce) is of Opinion, 
the b 


(a) Mackenzie Obſerv, Vid. (b) B Burnets Hiſt, of the 
Rights of Princes, Chap. 4. (c)] Pratt. Tit, of Kirks aud Be- 


. 7 
4B chat 
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ſho | 
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+ 3} © mk. 


"reſerving only the cafualities of Ward and 
ſame time, all patronages within the compaſi 


cauſe all Biſhopricks, Priories, and Abbacie 


had power to reſerve the patronage to them 
ſelves, and to erect ſmall Benefices. 2. Thai 


And whatever the Pope attain'd to, or became 
Maſter of after Chriſtianity got Footing, did 
flow from the King, qualified with ſuch con: 


fit. The patronage of all Biſhopricks belong 
to the King. The Chapter usd indeed then 
Formality of Election: But cou'd not pitch 
upon any, fave him the King recommended) 
he always being an actual Miniſter of the 


Biſhop conſecrate behov'd to do Homage, and 
{ſwear the Oath of Allegiance before Intro- 
miſſion. (2 All patronages formerly belonging 
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that all Laick patrona ges in Scotland did ond 
pertain to the King, and were transfer'd b 
him to the Subjects. In fortification whered 
he alledges, 1. That when King Mal 
Kenmure diſponed all his Lands to his Subject 


Marriage, he diſponed aiſo to them, at the 
of the Lands convey'd. And the rather, be 


then in Scotland had been founded by King 
Malcom and his predeceſſors. Whereby the 


all the Lands, Churches, and Tithes in Sc 
land belongd to the King during Paganiſm 


ditions and Reſervations as his Majeſty-thought 


Church. The Election gave Right to thelf 


Spirituality of the Benefice ; But the Tempo -h 
ralicy was not conferr'd without a charter from 
the King, after conſecration : For which the 


(a) 4# 1. Parl. 22. J. 6, 1 


(7 68 J) 

» Biſhops, are now in the Queens perſon, by 
e duppreſſion of that Order: And tho they 
ere not Patrons of their own Menſal Chur- 


| ona 
rd b 
heregf 


MalcoMhes, yet her Majeſty is. She is alſo Patron 
bjeds t all common Churches, ſince the Diſſolution; 
d and ccept ſuch as were diſponed by her Royal 
at theWredeceiſors to private perſons. As for Col- 
ompalſWdoe Churches, Chaplainries, and Altarages, 
r, beWheſe are under the patronage of their particu= . 


5baciefWac Founders, and their Succeſſors: But the 


7 KinJWuzen is Patron of moſt of the Colledge Chur- 
y theyWhes. Patrons of Provoſtries, Prebendries, 
themWhapiainries, and Altarages holding of the 
„Tha ing by Infeftment, are allowed to preſent 


n Scot 
aniſm 
became 
g, did; 
h con: 
nought 
long d 
ed the 


e ſame to Burſars in Colledges at their plea- 
ure: (4) And declared Superiors quoad the 
ntry of Vaſſals of the ſaid Benefices. (5) 
zut this is not to be extended, in the Opinion 
f the Lord Dirletoun, (e) to ſuch as are da- 
rons by ſimple proviſion in the Foundation, 
jor yet to Eccleſiaſtick Patrons. (d) Yet Sir 
fames Stuart her Majeſties Advocat, in his 


pitch rcellent Notes upon Dirletouns Doubts, will 
ended are the Act comprehend Eccleſiaſtick, as well 
of the Laick patronage : The principal reaſon of 
to the he Act being, that Chaplains are out of uſe. 
empo-· Tho, at the-fame time, he wilely ſuggeſts the 
r from onveniency of making an Act of Parliament 
ich the e clear all theſe Niceties, whereby property 
e, ana dey be any wiſe incumber'd, The 29. Ad, 
Intro- f 
onging (a ) A r2, Parl. 1. AF 158. Parl. 12.7.6. (b) Ad 


+ Parl: 1: Sefſ: 1: Ch: 2: ( © ) Doubts and Nueſtious in the 
aw, Title Altarage (d) 16id, Title Chapla:iny, | 


to | Parl. 
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8 1 
Parl. T1. J. 6. doth except from the Annex 
tion, Lands belonging to Benefices of Laick 
patronage ; that is, ſuch Laick patronages az 
were duly eſtabliſhed before che Reformation, 
f 4) Bur yet Rights of Laick patronage granted 
before the Year 1561, were declared to fall 
within the compaſs of the general Submiſſion, Nude 
and the Kings Decreet Arbitral, in fo far Hat 
concern'd a compleat Maintenance to the Mi. nd 
niſter, the Tiends of other Mens Lands, and : 
his Majeſties Annuity ; and only the remanent: + 
Tithes thereof to pertain to the Laick Patron ut: 
in price, or rate, in all caſes where they n c 
were in poſſeflion ſeven Years of fifteen im- js 
mediatly preceeding the general Submiſſion. 4 au! 
(b) It was fully debated, but not decided Wt | 
November 1677, ( c ) whether all the other ou 
patronages formerly belonging to Monaſtries, rea 
fell under the Annexation 1587 ? It was urg ohe 
for their being annexd; That, by the firltWhoſc; 
Words of the 29. Act, 1 I. Parl. J. 6. the Abbacies Wes k 
&. and all profits or Emoluments whatſozverMhey 
belonging to them were annex d, and conſe-· Marl. 
quently patronages : Eſpecially conſidering ere 
how much it was the Intereſt of King and Acts 
Parliament, to have theſe depend upon the ot 
Crown, for preventing the malign Influence om 
of private Schiſmatick Patrons. 2, In the Rea 
Reduction dtawn by Sir Thomas Hope, all Right Vr 
made to the Lords of Erection of patronages atr. 
formerly pertaining to Monaſtries, were crav d 


_ (a ) Mackenzie Obſerv. upon the AF ) Parl. 1. J. 6. (b) 
Ad 19. Parl: 1: Charles 1, (c) In the caſe of Stuart againſt i 
Laird of Watericun, 

ES to 


(63) "PE 

ex2 p be reduc'd as . to the Act of An? 
aick Nexation. Upon which Reduction the Erecti- 
es a n-Lords fubmitted their Rights to theſe pa- 
tion. Fonages, and the King, in his Decreet Arbi. 
inted al, determin'd them to have only Right to 
> fall ie converted prices of the Feu- Mails of their 
ion, uperiorities, Cc. 3. It was alſo contended, 
ar 3Mhat the patronages were annex d by the 13. 


Mi- Und 14. Acts of the firſt Parliament, Ch. 1. 


and o all which it was anſwer'd, That patrona- 
ment 3 es were never annex d as parts and pendicles, 
trons ut always per expreſſum, as in the Annexati- 


they n of the Abbey of Dumferiing. (4) And 
n im- is abſurd to think, that when the general 
iſſion lauſe in the Act 1587 did ſpecify the means 
cided, ſt things, as the Service of Tennents, it 
otherFW&ou'd have omitted patronages that are of ſo 
ſtries great conſequence, had it been the deſign of 
urg e Parliament to have theſe annex'd. 2. If 


e  firiWhoſe having Right to Eccleſiaſtical patrona- 


* 
* 


dacies es had ever dream'd of their being annex'd, 


(o2ver hey had certainly crav'd a Diſſolution in 
conſe Parliament, which no perſon ever did. Nor 
ering, | 
g and 4 
n the 9 
luence 


2 


cts of the Parliament 1633, ſeing theſe do 
ot mention them expreſly, and they cannot 

ome under the General of Pertinents, for the 
n the eaſons foreſaid, Farther, to ſhew that King 
Right eres the Firſt had determined nothing as to 
Onages 


 crav'0 il 


6. (b) 
gainſt 10 (a) AT 199: Part: 15:6. 


to of 


e 12, Act of his foreſaid Parliament doth 
ear theſe Words, Likeas alſo the remanent prints 


ere patronages annex'd by the 13. and 14. 


Patronages belonging to Lords ot Erection, 


. 
of our ſaid Commiſſion anent the Patronage of Ry 
&c. are not yet begun to be treated. Anno 159. 
the firſt Fruits 7 all Benefices, except FT 


patronages, were allotred as a partial Fund iy 
eſtabliſbing a Horſe Guard to the King. ( 

23. The Canoniſts tell us of many thing ae 
wherein Ecclcfiaſtick and Laick patrone 
differ. r. They allow four Months to a Lai, x 
Patron to preſent in; (5) and fix Months (i... 
an Eccleſiaſtick. (c) Which Diſtinction eri 
once Law with us: (4) But by the 44 nv 
Parl. x, J. 6. Laick Patrons were alſo allow 
ſix Months. 2. If the Lay Patron preſent N 
unworthy perſon, he may pitch upon anothe f 
But an Eccleſiaſtick, by ſo doing, Forfeits tiff 4 ) 
Right for that bout, and is not ſuffered to ec 
cumulate preſentation upon preſentation ref 
ignorance being not ſo excuſable in him as 
Laick. (e) And that was the Reaſon fd 
allowing a longer time to Ecclefiaſticks, th ne 
to Laicks to preſent in, () But then fon 
think the Lay Patron ſhould not vary mot 
than once; (g) others are of Opinion, thi 
he may vary as oft as he will. (+4 ) Our Lay 


(a) AA 137: Parl: 8: 7: 6: (b) C: cum proprer 1 

xtr: de Jure Patronat: C: un: &: 1: Extr: cod; in 6: Dua 
del S: Eccleſ: Miniſt: & Benef: Lib. 5: C: 4: Carpzov: Jus Ci b 
Lib: 1; Tit: 2: Def: 15: Les OEvres d Epeiſſes de Ben'fices Tec o 
Tom: 4 Tit: 3s N 7: (c) Nov: 123: C: 1: S: 2: d: C: un: 2 
1: C: eamve 22: Exh: de jure Patronat: Duaren: Ibid: Carp 
Thid: d Epeiſſes: Ilia: (d) Regiam Maj eſt: Lib: 1: Cap: 1 
(e) Bengæus ae Bene ficiis ad Verb: cam ſuo Redicu: C: 4: P 
1: f 7: N. 16: d Epeiſſ*s: Ibid: N. 14: & 15: Garcia de Ben 
Tom: 1: P: 5: C: 9: N: 211: (f. Zoeſ: ad Tit: X. de jw 
Patronat: N. 45: (g) Arg: l: 89: §: 1: ff: de Reg Ju 
Garcia. Ibid; N: 214: (h) Zoeſ: Id: N, 48. 
* allowe 


Ln 


Rn\ilowed any Patron to alter his preſentation, 
Hud one being found unfit to name another;and 
Laich hat as oft as the perſons preſented were re- 
nd | cted: So be, all the preſentations were with- 

4 n ſix Months. For one preſentation within 
thing Wc time doth, noc ſo interrupt, as that he, 
"one Patron, may preſent again within other 
Laich r Months. , Unleſs thoſe having Right to the 
aths N  Devolutions, did hinder the preſented 
on vWerſons Admiſſion; who cannot pretend to 
Ad ny benefit by their own fault. (] But then, 
loweßhno a Lay Patron may again preſent after his firſt 
ent Nominee is rejected as inſufficient; he cannot 
aotheſſhf himſelf recede from the firſt Nomination. 
eits !) 2. In the caſe of two preſented by an 
to ccleſiaſtick Patron, the firſt preſentation was 
ation preferable. But two perſons being preſented 
im a Wy a Laick Patron, the Biſhop had his Option 
fon io give collation to either of them. (0) 


s, thalWhe Pope might prejudge an Ecclefiaftick, 
n ſon hut not a Laick patronage : (4) That is, at 
'y moriny time before the preſentation pulſaverat 
on, theres ordinarii. (e) Patronage in caſu dubio, 


ur Lai preſumed to be Laick, and not Eccleſiaſtick; 


becauſe, ſay the Doctors, we are not born 


28 lergy- men, but Laicks, and are ſtill preſum'd 
ue cp be ſuch, while the Eccleſiaſtical character is 
fices Zelot inſtructed. (/) Lay patronages frequent- 


LEY turn Eccleſiaſtical in proceſs of time, either 


C. 4: Polk ( ® ) 2M benzie Bie: (h) De Rape ad Tit: X. de jure 
a de Ben“ nat: Cap: 24. Zoeſ: Ibid. Ce] C: cum autem 24: 
X. de * n = 3 Beng. eus, Ibid: N. 9: ( d ) Ibid: 
Reo Ju 11: © 12: de Rohe: Ibid: Frolegom: Cap: 7: (e) Ibid; 
1 bi 22; (f) Did: Cap: 6: a 4 (e) 4 


allows E accord- 


(660 
according to the Terms of the Donation; or 
by the Lay Patrons making over to Churches 
his Lands and Eſtate with annex'd patronage, if 
24. By the Canon Law, altho the Right off 

atronage tranſit cum Univerſitate, unleſs it be 
pscially excepted: (4) It cannot be ſeparat. 
ly fold, (5) as being Spiritualitati Annexun 
and not in Commercio. Nay, ſome are ſo nic he 
and ſqueamiſh in the matter, that rhey'll not 1 
allow Lands to be fold any thing dearer, up 
on the account of annext patronage, ( 
But with us patronages are bought and ſold in 
the ſame manner as any other Right. Some Di 
times they are tranſmitted as annex d to Land ig 
in charters of Burghs, Baronies, or Lordſhip" 
and ſometimes by diſtin& Rights, and thei ier 
they paſs without Infeftment as Jara Incorpo te 
ralia, (4) Yea, not only is a Right of pe 
tronage tranſmiſſible by Diſpoſition witbouhna. 
Infeftment; but alſo it was found, that a per u 
fon, in whoſe favours one was ordained by 
Decreet Arbitral to diſpone ſuch a Right 
might effectually authorize by his conſent MF 
Patron the Deed of an Incumbent; ſo as hit! 


Or 


Succeſlor in Office cou'd not juſtly quarrel the 
ſame, (e) This Deciſion ſeem'd hard to my” 
Lord Dirletoun, becauſe none can effectual) Pat 
conſent as Patron, who cannot preſent ; and 


(2) c: ex Literis 7, Extr: de jure Patronat: (b) c: qu 
Clerici 6: C: de jure 16: Extr: eod: (c) Zoeſ: ad Tit: X ii 
jure Patronat. N: 20: Barboſ: Co ect: DoF: in C: ex Literis a 
jure Patron: N. 2: (d) Stair Inſtitut: Lib: 2: Tit: 8. §: 30 
(e) July 6. 1666: Parſon of Morym againſt the Laird. 
Beirfoord and Beinſtoun. | 

tag 


C 67) ds 
he patronage might have been, compriz' 
From, or diſpon'd by him who was ordained 
Jo denude. Tis true he was not ſo denuded 
y the Decreet, but that notwithſtanding 
be. Inereof, before obedience given, the patro- 
age might have been compriz d from him, or 
Fiſponed to another; and that other, as having 
he more formal and compleat Right, would 
Have been prefer d. But there being no ſuch 
Fompetition, it was not thought competent to 
= Miniſter to reduce a Right granted by his 
redeceſſor, upon that ground. In the Opi- 
ion of one of our greateſt Lawyers, (a) a 
Night of patronage by the Foundation, being 


atronage is incorporate in the ſame Charter 
Switch Lands, Seaſin of the Land is ſufficient, 
a eithout neceſſity to rake ſpecial Seaſin of the 
Patronage: As petty Cuſtoms in the like caſe 

may be conſtitute by a Charter, without Sea- 
in. (5) A Right of patronage being annext 
c: to Lands, is tacitly carried by a Diſpoſition of 
Tit: X ¶theſe Lands; (e) unleſs it be therein ſpecial- 


Literis i Va” 85585 
8.6: 37 7 S: 7: Stuart Queens Advoca: (b) July 5: 1632: 
Laird: ber. of Forreſt contra Town of Selkirk: (C D Epeiſſes Tun: 
u, 3: N. 17; Craig: Feud: Lib: 2; Dies: 8, 8 

tue REES _ I 


ra 
ly excepted: But unannex'd patronage is not 
ſo convey'd. (4) Yet Barony and Beneficiſ 
being nomina Univerſitatis, do carry patronage 
as well as Milns, or Salmond-Fiſhing; and 
that by Reſignation, Appry ſing, Adjudicati Pit 
on, Recognition, or Forfeiture. Der 

25. The Canoniſts hold, that a Patron may 4 leſt 
be excluded from the Jus Preſentandi, either Mac 
for a time, or ſimpliciter. The Grounds for aMurr 
Temporary Excluſion of a Right of patronage, Muri 
or rather a Suſpenſion of the Effect ont are, he 
I. An Eccleſiaſtical Patron, by preſenting an Va. 
inſufficient perſon, loſes his Right for chal or. 
bout. (5) 2. Excommunication of any Pa- y. 
tron, or his falling into Hereſy, makes hire 
Right to ceaſe, or ſleep while he continues in 
that State. (c) And tho our Law hath tak- 2 
en away the civil Sting or Pains of Excom-MRig 
munication : (d) It doth not allow Popiſi di 
Patrons to diſpoſe of vacant Stipends for pious For 
Uſes, but by Advice and Appointment of thefWror 
Presbytry. (e) 3. If a Patron don't apply c ) 
vacant Stipends to pious Uſes within the Pa- Rig 
riſh, except they be vacant Stipends within; 
the Synod of Argyle, he forfeits to the Presby · 
tery, his Right of Adminiſtration for that, 
and the next Vacancy. (f) Patronage is ſim" 
pliciter or totally excluded by preſcription of ik 
40 Years. (g) = 

26. The Exception of Decennalis & Trien: 


nalis Poſceſſio, was not relevant againſt the Pa- 


Ca) Tide (b) De Roe: Thid: Cap: 38: (e) lit 
(d) and M: Parl: Sefſ:2. Cap: 28: (e) bid: Cap: 23: 
f] lie: (g Rue. Lid: Cb: 16. 1 

| tron, 


(69 


is noi ron, in reſpect of the Clauſe in the Rule of 
nefict i hancellary, Dummodo per eos ad quos Præſen- 
onage tio pertinuit, preſentati fuerint. And by the 
; and d 61. Parl. TT. J. 6. no Laick infeft in Lands 
ſicati. Pitch the Right of Patronage annex'd, could 


e prejudg'd by any long Poſſeſſion ot an Ec- 
mar leſiaſtical Intruder, while the Lands were 
either |FVadſet : But he Redeeming quandocunque, re- 
for alMurn'd to his Right of Preſentation. Becauſe, 
nage, uring the not Redemption, the Granter of 
t are, he Wadſet was not walens agere; and the 
ng an 4 Vadſetter did not look upon himſelf as Here» 
that or. But Church- men now preſcribe a Title 
y Pa- 40 Years uninterrupted Poſſeſſion, exclu- 
es hive of all Rights of Laick Patronage annex” 

o Wadſet Lands, as well as others. (a) 


* 

— 
<4 
— 


ues in 


h tak: 27. According to the Canon Law, the 
xcom-· Right of Patronage goes to Heirs; but as a Fs 
Popilh dividuum, it does not divide among em: 
 piousMEor if there be ſeveral Heirs, they are all Pa- 
of the rons in ſolidum, (b ) and preſent conjunctly. 
apply] < ) But with us, if Heirs Portioners ſucceed, 
ne Pa- Mights Individual fall to the eldeſt. (4) And 
within |W&ven in other places, to prevent Differences 
resby · ¶ mong Children, the Right of patronage uſeth 
that, Wot unfrequently to be conceiv'd in favours of 
is ſim" ne eldeſt. (e) And where that is omit- 
ion ol | ed, the Children uſe, upon the Patrons De- 


4 eaſe, either to decide the Patronage by Vote 
Tries | | 
he Pa- 


c ) This, 
Cap: 23. 


( a ) Mackenzie Obſery; on the AF 61: Parl: 1: J. 6: 
b) C: perlatum 1. Extr: de jure Patronat: (c) Clem. 2. 


0 ad Tit: X: de Jure Patron: N: 10: (d) Stair Inſt ie: 
p 3: Nt: 5: f: 11: (e } DeRoye: loid; Cap. 9. 


— 
tron, 3 among 


Wa: Tit: Duaren: de S: Eccleſ: Miniſt: & Benefic. Lib: 5: Cap. 42 


; C 70 ) 
among themſelves 3 or agree to preſent bi 
turns. (2) As in the Civil Law, Servitu&W 
may be conſtitute ſo, as ſeverals may uſe thei 
alternis vicibus. ( 5 ) 4 

28. Having run over the ſeveral kinds ol 
Benefices ; their Temporality and Spiritualin 
fall next to be conſidered: But in order to 
right underſtanding of theſe, and for our cleaf 
er proceeding in this Matter, it will be rea 
ſite to take a previous view of the Origine an 
progreſs of Eccleſiaſtical Revenues in the { 
veral Ages of the Chriſtian Church. 


( Ibid Ga b) I. a 74 
11 7 7. Lale. ir 


7 
. 


CHAP. V, 
The Hiſtory of Eccleſiaſtical Revenues, fr 


the Commencement of Chriſtianity, i 
| Commiſſions of Parliament were appoint 
for Planting of Churches, and Moaifyng 1 
Miniſters Stipendr. 4 


HE Chriſtian Church noſſeſs'd 4 
fix d Revenues, until about t | 
fourth Century ; except fon 
Lands, or rather Fields and G 
dens in Rome, and the greater U 

s, which upon Dioeleion” — 
22 ci 


tie 


„ 
izd, and Confiſcated. For ſuch as ſhe had 


efore, were very uncertain and precarious; 


ent bl 
e then 5 
ered from the exuberant Charity of Belie- 
ers: out of which Ecclefiaſtical Perſons drew 


— Iny fo much as ſuffic'd for a neceſſary Ali- 
or to ent; what was over being carefully imploy- 


cles for Relief of the Poor, and ſuch like Pious 
requlſes. The Diſtribution and Management of 
Saas. | 4 his Stock=purſe of the Church, was firſt com- 
go. A ited to the Apoſtles : (4) and then to 
Wiſhops. C5) | 

2. The Emperor Conſtantine the Great, tur- 
«ſu ſuis Chriſtian, chang'd the Scene, and the 
| hurch put on a new Face; I cannot ſay a 
Wetter, becauſe of the inſuing Corruptions. 
le beſtow'd many Gifts and Favours upon 
Whe Chriſtians, and built them Churches, 
which he provided with Rents for an Honou- 
Fable Maintenance of the Miniſters. He re- 
Wcinded all Laws and Edicts to the prejudice of 
„ fr hriſtians 3 particularly ſuch as hindred 


: eople to beſtow Lands and Inheritances upon 
el Churches 3 and ordained that they ſhould 
i Nucceed to the Eſtates of Martyrs, or Confeſ= 
& if WM ors that died without Heirs. Conſtantines zeal 


nour of the. Chriſtian Religion that he could 
chink on. Nay, farther, as Mr. Milton (c) 
ut expreſſeth it, he was ſo Liberal a Nurſing Fa- 
t ſonſ cher to the Church, that he eicher overlaid, 


ater U (a) Ad, 4. 34, 35. (b) Secrat. Hiſt, Eccleſ. lib. 7. 
n we 25. (e Hl. a, of his Works p. 760. 


ay, rather a kind of occaſional ſubſidies ga- 


did carry him to do every thing for the Ho- 


or 


; (72.3), 
or choak t it with his fondneſs in the Nurſing he 
This Serene and proſperous Seaſon the Chur nd 
injoyed, ſuggeſted Fears to many prudenii 4 
Chriſtian Fathers, that it might produce a dea 
cay of Piety and Vertue, which put then Pit, 
upon Diſputing the Lawfulneſs of accepting Mat 
Lands and Poſſeſſions. Some alledged that thut 
Exemples of our Saviour and his Apoſtie Mis 
bound them to contemn the World, and Par 
live in poverty, expecting no Reward fon 
their Labours on this ſide of Heaven. (4) Ohe 
thers conceiv'd that Courſe to be but tempo I 
rary, affirming the time was come to CrownWbſ 
the long ſuffering of the Church, with the all 
Bleflings promiſed in the tenth of Mark. ( JC 
The fi:ſt Opinion furniſhed a Pretext to Juliaſipf 
the Apoſtate, for his Revoking the Churche Di. 


Priviledges, and taking away their Indow/MPrc 


ments. But his Edicts were Reverſed by 7«-Wou 
rus.” NE 4 h 
3. When the Church came to get Land ro 
and Rents, and to be incumber'd with Civil itt 


Affairs, an Imperial Law ( c ) was made an- 
0 407, Exempting the Clergy from looking 
after their Cauſes, and allowing the Biſhops 
to conſtitute Advocats or Defenſors for their 
Churches and Poor; who might negotiate 
their Law Pleas and other Affairs. Theſe 
Advocats were called afcerwards in Scotland Wi 


(a) CZ. Thomaſſn 1s diſcipline ge 1' Egliſe touchant le: 
bmefices part 1. liv. 4. chap. 1. & 2. (b) verſ. 29. & 
30. (c) Cod. Theodeſ. De Epiſcop. et Cleric, tit. 2. 1, 35: 


— 


T3 - 
ſurfing he Biſhops Bailiffs, in Eagland The Stewards, 
hure Ind in France the Vicedams. e es 
ruden 4. The Biſhops liv'd then in a Collegiate 
e a de anner with their Clergy ; and had commu- 


t then ity of Goods: and the Clergy were called 
zeptin Canons, quis ſecundum certos Canones vivebant. 
hat the ut about the year 472, we read of a Famous 
poſte iviſion of the Rents of the Church into four 


and tarts: of which one was to go to the Biſhop, 
rd folnother to the reſt of the Clergy, a third to 
a) Oo. he Poor, and a fourth for the Fabrick. 
tempo. Which the Learned Biſhop of Sarum Ca) 
CrownWbſerves to have taken place as a Rule univer- 
ith the I ally for many Ages, all over the Weſtern 

6% Thurches; except in Spain, where the Goods 
Julian the Church were Subjected to a Tripartitg 
urcheDiviſſon, and the Poor excluded from any 
ndow- Proportion: Tho I find no Veſtige of this 
dy Jour- fold Partition in Scotland. The Canons, 
2 4 ho got thus their Proviſion diſtinguiſhed 
Land rom the Biſhops Portion, continued ſome 


1 Civil ittle time after in a ſocial State, and profeſſed 
de an- Ine Rule of Life, eating and ſleeping in the 
ooking ame Dorter and Refectory: but wearying 
3iſhops pt this, they chus'd to have their own Apart- 
r their ¶Nnents, and to be Maſters of their own Diet. 
gotiate In order to which/the common Revenue was 
Theſe ubdivided and parcelled out among them. 
otland nd they from that occaſion got a new genes 


Wal Name of Prebendaries, beſide the particular 


-hant In Titles of Dean, Arch-deacon, Chanter, Sub- 
* „ Phanter, Cc. beſtowed on them upon the 


(a ) Hit, of the Rightsof Princes, - 
; account 


( 74) 


account of peculiar Offices: and the diftinal 
Localities aflign'd for their Subſiſtence, were inn. 
the general called Prebends, and in particular 3 he 
Deanries, Arch-deaconries, Chanteries, G | 
But then the Canons turn'd leſs vigilant in 

their Miniſtry, and Remiſs in Diſcipline, ne. 
glected to Aſſiſt in the Chair, and took up 


their Reſidence where they pleas*d, tho never fi - 
ſo remote from the Cathedral or Collegiate 50 
Body : and thereby moſt juſtly procur'd them. h 
ſelves to be ſtiled ſecular Canons, When much is 
of the Revenue of the Biſhoprick came to 1 7 
conſiſt of Pariſh Churches annex d, theſe that p- 
fell to the Biſhops ſhare» were called Menſal u 
Churches, becauſe his Table was maintain'd Al 
Out of the Rents of em: and ſuch were, 
termed common Churches, as were allotted ii or 
for the common uſes, and benefit of the ha 
Chapter, and in planting whereof the Biſhop of 
with his Chapter had an united Intereſt. Vu. 
5. It was long before the Weſtern Church an 
own*d any other Name fave that of Biſhop, rat 
as the diſtinguiſhing Character of him who, 
had the principal Adminiſtration ; And when F. 
any Biſhop had Juriſdiction over others, ſhe I, 
called him the firſt Biſhop. The Greeks inven- p, 
ted a great many new Words to expreſs the x 
different Offices of the Eccleſiaſtical State? j;, 
Such as the honourable Titles of Arch-biſnop in 
Primate, and Patriarch. But in proceſs ol T 
time, the Romifp Church did not only adopt w. 
theſe ; but alſo the topping Characters of Pope in 


and Cardinal were introduc'd ; Whereof the 
y 7” on 


them. 


e that 
Aenfal 
tainid 


Were) 


lotred 


of the 


Biſhop 


hurch 
3iſhop, 


1 who R by Pope Sixtus the Fourth. King Alexander the 


| when 
Ts, ſhe 
inven- 
s the 
State: 
biſhop, 
ceſs of 
adopt 
Ff Pope 


of the 


one 


* 
? 4 
2 


Wchy was eſtabliſhed among us, conſiſting of 


HY two Arch-biſhops of St. Andrews, and- Glaſgow ; 
me to 


* 
- 


2 
RY 

= 7 
3 


4 
1 
LE 


1928 
of 


dne now a days is thought little Inferior ta 


inne Royal Dignity, and the other above it. 
. When the Ruling Order of Biſbops was 
St ſet up in Scotland, is not agreed on all 
ands. This is certain they were but a flying 
; L party, or a Miniſterium vagum, called Epiſcopi 

cotorum, till Malcolm Kenmure's time, who al- 


and them particular Diſtricts, and Dioceſes. 
But in proceſs of time an Eccleſiaſtical Hierar- 


W Whereof the former ſtiled Metropolitan and 
Primate of all Scotland, had under him eight 
WT Suffragan or Subordinate Biſhops of Dunkel, 
Wy Aberdeen, Murray, Brechin, Dumblane, Roſs, 
W Caithneſs, and Orkney, and for his Chancellor 
or Viccar, the Biſhop of Edinburgh: The latter 
had within his Province only three Suffragans, 
of Galloway, Argyle, and the Iſles. St. Andrews 
was made a Biſhoprick by Kenneth the Second; 
and the Prelate thereof inveſted with the Cha- 
rater of Arch-biſhop and Primate of Scotland 


vr 
j 
14 
f 
8 - 
. 


Kg 
T 


Firſt gave great Things to the Church of St. 
Anares, particularly the Carſus Apri, or Bears 
Reak; and erected their Lands in a Regality. 
Arch-biſhop Jobn Hamilton was hang'd at Stir- 
lng for Treaſon, (a) and was the only Biſhop 
inthis Kingdom that ſuffered by way of Juſtice. 
The Rents of this Biſhoprick for ſome years 
W were conferr d upon the Earl of Mortoun, (b) 
in Recompence of the vaſt Charges of his Em- 


(a) 1570, (b) 1571. 


Ix) 
i 
2 


1 
2 
*- 


_ 
U 
uh 


baſſy 


haſſy to England. who to Legitimate his Title 


to theſe Rents, procur'd Jobn Dowglaſs Prin- 
cipal ofthe new Colledge of St. Andr-ws, to be 


admitted and inſtalled Titular. King Fam; 
the Sixth beſtowed the Profits of the See of St; 
Andrews, after the death of Biſhop Adamſon, 
upon the Duke of Lennox; who continued to 


injoy the ſame, till the Temporalities of Bi- 
Mopricks were reſtored by the Parliament 1606; 
and retained the Rents of the Priory till Bi- 
ſhop Spot/wood procur'd them to be annexed to 
the Biſhoprick. The Provoſtry of Kirkbugh Þ 
was united to it with ſome Exceptions, by the 
Parliament 1621: The Dioceſe of St. Andrew: Þ 
takes in all Fife-ſhire, with ſome parts of the 


Shiresof Perth, Angus, and Merns, King Charles 
the Firſt founded and indowed the Biſhoprick 
of Edinburgh in the year 1633: And Dr. William 
Forbes was the firſt Biſhop thereof. David Lindſay 
his Succeſſor had like to have been ſacrific'd to 


the Fury ofa Rabble upon the firſt reading ofthe | 


Book of Common prayer in Edinb. July 1637. 
The B. of Edinburgh was made (what the Biſhop 
of Dunkeld had been formerly) Suffragan or 
Vicar to St. Andrews, and Conveener of the 
EleRors, and ſo the firſt ordinary Biſhop. 
His Dioceſe comprehends the Shires of Edin. 
bergh, Linlithgow, and Berwick, the Conſtabu- 
Jary of Haddingtoun and Bailliarie of Lawderdalc. 
King David founded the See of Dunkeld: And 
beſtowed the Lands of Auchtertuil, with diverſe 
others, upon it. Biſhop Carden acquir'd there- 
to the Town of Cramond, with the Lands ad- 
Jacent ; For which he Excambed the Lands of 


Mucbler 


, 1 
tle N Ilacbhler and Cambo. Mr. Thomas Lawder got 
rin- the Biſhops Lands on the North-ſide of Forth 
o be Mereced into the Barony of Dunkeld; And theſe 
mi on the South into the Barony of Aberlady. 
tf St, BY Alexander Lindſay Brother to the Laird of Eve. [| 
(on, lick was frighten's by the threatned Cenſures ko 
of the Aſſembly of Glaſgow into an abjuration 1 


Bi- Nof Epiſcopacy, ſubmitted to Presbyterian Go- 
oY Jvernment (a) after he had been Biſhop, and 


accepted the charge of a particular Pariſh. 1 
The Dioceſe of Dunkeld contains ſome parts 5 
ugh of Angus and Weſt-lothian, and the Weſt part 1 
the of Perth= ſhire. King Malcolm the Second in 5 
Commemoration of a Signal Victory over the x 
Danes at Murthlack in Angus, founded there a 
arle: {Biſhoprick: Which he indowed with Rents 
rick of the Lands thereabout, viz. Murthlack, Clo- 
vetb, and Dunmetb. King David (5) tranſlat- 
4% Jed the See to Aberdeen: And inrich it with 
dic the Lands of Old Aberdeen, Sclaty, Goull, Moor- 
Wcreft, Kurmundy, Mowenlach, Clat, Talynſtine, 
Rayne, Dawyot, and their Churches; With dis 
hop Brerſe others Lands. The Dioceſe of Aberdeen 
1 or extends it ſelf through the whole Shire of Aber- 
aden, and moſt part of Bamff and Merns, Leſ- 
hop. and Spotſwoed tell, That Malcolm the Third 
erected the Biſhoprick of Murray3 But Sir 
F. Dalrymple doth not allow it to be fo antient. 
Who was the firſt Biſhop of Murray, we find 
And ot; But Binius founded the Colledge of Ca- 
erſe ons, and Alexander built the Palace of Kined- 
eren are. When moſt of our Scors Biſhops withdrew 


Js of 30. (b) Ame 1142. of. 
(a) nm 1639 ( ) : 4 into 


4 
4 


ot the Bilhoprick of Dumblane are not to be 


| 
| 
| 
| 
| 


2 


into England, to avoid the Storm which threat. con! 


ned them: John Guthrie adher'd to his Biſhop. Fob 
rick of Murray, till he was put from it, and tion 
then retir'd to his antient Inheritance of Guthry WM ledg 
in Angus; where he died during the Civil Wars WW o/. 
The Dioceſe of Murray contains the Shires of W to tt 
Elgin and Nairn, befides part of Inverneſs and red 
Bamf}-ſhires. The Biſhopricks of Brechin, Dum WM the 
blane, and Roſs, were all, founded by King Char 
David. The Church of Kincaid was difſolv'd | moli 
from Brechin in the year 1597, and erected in of it 
a ſeveral Parſonage, and the Patronage diſpo- Dioc 
ned to Sir David Carnagy. The Dioceſe of mar 
Brechin contains pare of Angus and Mern, WM was 
Gilbert Earl of Stratbern gave a third of hi year 


Lands to the See of Dumblane. Biſhop Ocbil the! 


tree acquired to it a great part of the foreſaid MKing 
Lands of Strathern. The Chartulary or Write ume 
date. 
mark 
gedy 


found. Sir James Dalrymple conjectures they 
have been carried over Sea at the Reformation 
by George Thomſon, or ſome other Churche man Sutbe 
of that Dioceſe. The Temporality and Spiri- Whis L 
tuality of the Abbey of Corſregal, and Priory Mand 
of Monimusk was annex'd to this See in King ſubje 
James the Sixth's twenty ſecond Parliament. tient 
(a) The Biſhop was Dean of the Chappel Royal, only 
annex'd to the See of Dumblane by the Parlia : ¶ form. 
ment 1621. Robert Leightoun was the greatelt Mdepo 
Ornament of this Biſhoprick : In whom molt Hof B 
ofche eminent Vertues of the Primitive Biſhops Mimbr: 
ſeem d ic be reviy d. The Dioceſe of Dumblam * 

| | iſho 


config (4) 


(a) 1617. 
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conſiſts of part of Perth and Stirling Shires; 
John Leſlyj who wrote the Hiſtory of our Na- 
and had been once a Senator of the Col- 
ledge of Juſtice, was the laſt Popiſh Biſhop of 
Roſs. He was Embaſlador from Queen Mary 
to the Queen of England; and afterwards retie 


red Abroad, whether probably he has carried 
| the Writes of the Diocie. 
8 Channery, where the Biſhops Seat is, was de- 


The Cathedral of 


moliſhed at the Reformation; But ſome pare 


© of it is ſince Rebuilt. The Juriſdiction of the 
E Dioceſe comprehends the Shires of Tayn, Ero- 


ſe ol marty, and the moſt part of Inverneſs-ſhire. Fern 


was annex'd to the Biſhoprick of Roſs in the 


L year 1617. According to Leſly and Spotſwood, 


the Epiſcopal See of Eaithneſs was founded by 
King Malcolm the Third; But Sir James Dal- 
umple makes that Foundation to be of a later 


date. The Story of the Cajthneſs Bilhops is re- 
markable, for that ſad and unexempled Tra- 


gedy acted upon Biſhop Adam. (a) Dornoch in 
Sutherland is the Biſhop of Eaithneſr's Seat; and 
his Diocie comprehends the Shires of Caithneſs 
and Sutherland. "Tis becauſe Orkney was long 
ſubje& to the Norvegians, that we have no an- 
tient Accounts of that Biſhoprick. We find 
only four or five Biſhops there, before the Re- 
formation. Adam Bothwel Biſhop of Orkzeyonce 
depos'd for marrying Queen Mary to the Earl 
of Bothwel; was the only Popiſh Biſhop that 
imbrac'd the Reformation, and continued in 
Office in Church and Scate. George Grabame 
Biſhop of Orkney was moy*d with che Cenſures 


of 


(a) im 1222. 


. (80 * ESRD 7 et 
of the Aſſembly of Glaſzow to renounce EpiſM(®) T 
copacy, and take up with Presbyterian Go. Lanerl 
vernment. . Biſhop Andrew Honyman being in LDumfr 
Coach at Edinbulgb with Arch-biſhop Sbarp in Dioce 
the year 1668, receiv'd a wound in his Arm alled 
by a Piſtol Shot aim'd at the Arch-biſhop by i Caſe: 
perſon who ſuffer d Death for it. Bucbanan in Ms 
his Deſcription of Orkney, ſpeaks of a ſtrange the f 
Teſt that the Inhabitants put to their new Bi. Accor 
ſhops at their firſt coming to them: Which is (0) C 
to drink up at one draught an antient large ef C. 
Cup or Goblet full; which they ſay belong Glaſgs 
to St. Magnus, who firſt taught them the Prin. The 
ciples of the Chriſtian Religion. He who right 
performs it is counted a very Noneſuch of a? 
Man; and they promiſe themſelves very pleni eſe c 
tiful Croptsall his time. K. James the 4th.crected taken 
the Lands ofthe Biſhoprick of Orkney into a Re. Pa 
gality, in the year 1490. The Dioceſe conſiſts? of 
of all the Northern IHlesof Orkney and Shetland a fa 
Sir Fames Dalrymple informs that there was no thi 
Biſhop of Glaſgow till the Reign of King Alex-W,"<* 
ander. King David beſtowed the Lands of The 
Patrick upon that See. Robert Blackader was the ioc 
firſt Arch · biſnop thereof. As for the Story d 
St. Mungo, it favours too rank of the Legend ens 
James Bethun the laſt Popiſh Biſhop being at- Ne“, 
tainted of Treaſon, fled to France in the yeat of N. 
1560, with all the Ornaments, Plate, and there 
Papets of that Church, which he lodgd in the lilpr 
hands of che Cartbuſtans in Paris: To be reſtord Nuiti 
when Scotland return'd to the Church of Nom: 
Robert Montgomery exchang d his Biſhoprick Nr; 
wich with the Charge of a particular Parish . 
"3 6 5 i . 


Damfreis, Peebles; and Selkirk, made up the 


According to Sir James Dalrympleis Chronology, 


Win the 1:5h Tongue to the People of the Pro- 


be Seat was appointed at Li-more: And the 
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Lanerk, with part of the Shires of Roxburgh, 


Dioceſe.of Glaſgow. St. Ninian is commonly 
called the firſt Biſhop of Gallowsy or Candide 
Caſe: But ſome think more probably that he 
was only a private Culdee, or at moſt one of 
the Eprſcops Scot rum mentioned Chap. 2. N. 3. 


(b) Chriſftianus is the firſt Biſhop. The Biſhop 
of Galloway was Vicar to the Arch biſhop of 
Glaſgow, (c) and Conveener of the Electors. 
The Shire of Vigtoun, Stewartry of Kirkcy- 
bright, Regality of Glenluce, and ſome of Dum- 
fries sbire, are the conſtituent parts of the Dio- 
ele of Galloway, The Biſhoprick of Argyle was 
taken off the See of Dunkeld, about the year 
1200 by Pope Clement the Third, at the moti- 
on of John Scot Biſhop of Dunkeld: And erected 
in favours of one who could Speak and Preach 


ince, who underſtood no other Language. 


Dioceſe is made up of Argyle, Lorn, Kintire, 
debaber, and ſome of the Welt Iſles. Accor- 
ding to Biſnop Spot / woods Account, the firſt 
eat of che Biſhop of the Iſles was in the Iſle 
of Man: And when the Scots were diſlodg'd 
there, it was tranſlated to Icolmkil, Others 
lifprove this. I ſhall ſay nothing of the Anti- 
Juicies of that See, the Relations being fo 


2) 1587. (b) Collections concerning the Scottiſh Hiſtory, 5 
273. (e) Act 2, Parl: 22. Ja. 6. 1 


3 | 

doubtful, and different: But only notice that 
the old Evidents of the Biſhoprick were loſt, 
and no Veſtige remained to inſtruct how many 
Dignitaries were in it, Which oblig'd the 
Parliament 1617, to appoint the Biſhop 
Chapter and Council to conſiſt of the Parſon 
of Sorbie as Dean, the Parſon of Rothſay as 
Sub. dean, and four Prebends, viz. the Parſons 
of Kilmoir, Cumrie, Kilraw, and Killean. The 
ſaid Parliament annex d the Priory of Archatt 
tan, with the Abbacy of Jcolmłil, to this Bi, 


ants, 
Divin 
Manſ 
ncies 
alled 


With Never 
ſhoprick. 8 reque 
7. It is ownfd that Biſhops at firſt lived with harc 
their Clergy about them in their proper Seats the 
or Cathedral Churches; where the ſtated he p 
Services, and publick Offices of Religion were Wt. P 
only performed, and to which all the People. Di. 


of the Dioceſe conſidered as one Pariſh reſor 
ted, eſpecially at the more folemn Seaſons off 
Devotion; and that ſome Presbyters us 
to be ſent forth into the Remoter parts & 
Itinerant Preachers, for diſpenſing of the Word 
and Sacraments to ſuch as could not conveni- 
ently come to reap the Benefit thereof in the 
Epiſcopal College. Nor is it controvertel 
that the Inſtitution of Rural Pariſhes got up, to 
the end Paſtors might notice more particular 
ly, the People committed to their immediate 
care. But then it is not fo clear when, or 5 
whom, this was firſt done. Some aſcribe it t 
Pope Dionyſius about the year 270 ; others, 
Euariſtus about the year 212. A third fot 
will not allow the Erection of Pariſhes to have 
been any ſingle Act, but a flow and 2 
Work 
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(a) 


683 


hat work; che reſult of ſome conſiderable time? 


oft, Wind of ſeveral Cauſes. Telling us that ſome. 
an) times the miſſionary Preachers found incou- 
the agement to ſettle in a populous place, and by 
hop ne liberal aſſiſtance of the zealous Inhabi- 
rion ants, to raiſe up an Oratory, or Chappel for 
') SWDivine Worſhip, with a little adjoyning 
— Manſe. Sometimes Princes erected Conve- 


ncies for Devotion a: their Country Houſes, 
alled Royal Free Chappels, wich ſufficient. 
Revenues to Prieſts to officiat there. But more 
requently Lords and great Men founded 
churches upon their own Lands, for the uſe 
pf their Families and Tennents : whereby, 
he pariſhes were of no Larger extent, than 


chate 
5 Bl 


with 
zeats, 
tated 


4 he Founders Poſſeſſions. As theſe came to 
iy e Divided among more Proprietars, the new 
= Maſters obtain'd new Churches, with a pa- 
) 


ochial Circuit commenſurate to their proper 
ſtate. Pretending frequently that all their 
lefign in the Matter was to ſupply the Incon- 
eniencies of Diſtance from, and difficult 
cceſls to the Eccleſia matrix, or the Original 
ati Church. Theſe new Churches were 


use 
rts a 
W ord 
1vent- 
in the 


vertelſperefore called Eccleſiæ ſuccurſales, auxiliary 
UP: Uppurches. But muſt not be confounded with 
icular happels of Eaſe : The former, and not the 
ediat iter, being free, and independent upon the 
, OT bj other Churches. (32) For a Chappel of 
— . aſe was ſerv'd by ſome inferior Curate or 


icar, maintained at the Charge of the Rec- 


Gn „ or of the Pariſh, And thoſe reſiding within 


gradual 
Work 


(4) 6. prevpimus 16. du. f. DD 
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1840 
the Chappelry were bound to teſtify theit 
reſpe& to the parochial Church, by partaking MW 
of the Divine Ordinances there, at Eaſter i 
Chrifimaſs, whitſunday and other Feſtivals, 
Some conſiderable Heritors were alſo allowed 
to Ere&t and Indow private Chappels, and 
Oratories within their own Lands for the uſe 
of their own Families: They being alway 
oblig'd to pay their Devotion at the Mother 
Church upon Feſtivals, So by Act of Parlia- 
ment, all Perſons were Ordain'd to Communis 
cate once a year in their own Churches. (4) 
In the Council of Toledo, the definite Limit 
of a Pariſh was to comprehend, at leaſt decm 
mancipia, If there were fewer, that wal 
ground to join the ſame to another Pari 

Cb) And one Pariſh was divided in two, and 
a new Subſidiary Church erected in the cal; 
of too many Pariſhioners, (e) or when 
ſome lay at too great a diſtance from the » Fx 
rochial Church, or had difficulty of Accel 
by intermediate Waters. (d) Anno 1560 
The Miniſters of the Reformation were diſt 
buted among the Burghs of Scotland. Joh 
Knox was appointed to ſerve at Edinburgh 
Chriſtopher Goodman at St. Andrews, Adam Heri 
at Aberd-en, John Row at Perth, William Chrif 
ſon at Dundee, David Ferguſon at Dumfermlit 


dartiCu 
nd Cc 
ere | 
nereo! 
agni 
Chu 
lo inc 


oſſeſli 


(a) 4# 17. Parl 16. I. 6. (b) C. unio 10. &. . 
qu. 3. Bengeus de Benefic. ad verbum Militia cap, 4. N. | 
(c) C precipimus 16. qu, 1, et c. nulli diff, gg. Beni 
wid N 20 '(.d j c. ad audientiam 3. Extr, de Lell 
«aijficand, vel reparand. Bengæus ibid. N. 21. 

| | | Py 


(5 ) 
Pau] Methvin at Fedburgh, Mr. David Lindſay 
at Lieth: Beſides the Superintendants Ordained 


King Wor Adminiſtration of Church Affaiis, as Mr. 
Ur Fobn Sporſwood for Lotbian and Merſe, Mr. 
4. lohn Winram for Fife, )"»bn Areskin of Dun for 


neus and Merns, Mr. John W.llock for Glaſgow, 
ind Mr. John Kerſewel for Argile and [/es. But 
vet the firſt Act ot Parliament that I find for 
Sounding the Miniſterial Duty by diſtinct Pa- 
iſhes is the Act 100, Farl. 7. J. 6. King 
harles the firſt gave Order for dividing the 
Town of Edinburgh into four diſtin& Pariſhes, 
pon a Promiſe made in their Name, that 
hey ſhould provide each Pariſh wich two 


decen iniſters, and 100 Pound fterling yearly, with 
; 10 | ſufficient Dwelling-Houſe, for the uſe of 
1 cn Miniſter, But theſe Pariſhes are now 
, ancreas d to the Number of Eight, and every 


Miniſters Stipend raisd to 2500 Merks, 

8. The Reſolute Sufferings of Church- men 
inder Heathen Perſecution, rais'd their Cre- 
it, and filled the World with ſuch Tender- 
gels, and Eſteem for em, that every one 
Irove to outdo one another in Acts ot Libe- 


12 ality rds them. Aud as the Chriſtian 
4 way aith Ban to ſpread, and get footing in 
Hr articular Nations under the benign influence 


ud Countenance of ſecular Powers: Churches 
ere built by Converts for the preaching 
ereof, and for Divine Service, more or leſs 
agnificent according to the different Orders 
Church men they were deſign'd for; and 
lo indowed proportionally with Lands and 
olleſſions, or Litnes, or with both. Cathe- 
1 drals 


. 
* F 
was ” WA 


a (386) | 
drals were built 906 Biſhops ; Collegiate Chur 
ches for ſecular Canons, to ſing Maſs in; tian 
Pariſh Churches for preaching Prieſts; and in 
the wider Pariſhes, Chappels for private De- 
votion. Chanteries and Altarages were foun. 
ded in Cathedral and Collegiate Churches for 
Maſlifying ; beſides many ſingle Prebends up 
and down, here and there. To promote thi 
pious Fervour, the Eccleſiaſtical Canons, al. 
Towed to ſuch as had either indowed 2 
Church, or built it, or given the Ground to 
build on, a power to preſent Miniſters to 
ſupply the Cure, and injoy the Benefice, cal 
ted the Right of Pacronage. Which was er 
tended in favours of the Authors, and Indow, 

ers of all otter pious Foundations. But ſome 
deny that Patronage is acquired by the givin 
of the Ground only. I have no Room foi 
Forraign Inſtances: There being ſo many 
in our own Countrey, which ſome time: 
day could vie and compete with any. i 
Europe for fine, and ſumptuous Churches. | 
Mall begin with the Cathedrals ; after I hay Aba: 
d2ſird the Reader to notice once for all, tha there 
when we fee many Churches in Sand ſtil n, 
retain the Name of Saints, we are nt thenaſbace 
to eonclude that ſuch Churches were erect! 
by theſe holy men, or in their time: Bu 
that in honour to their Memory, they wen 
long after Dedicated to them, upon the ac 
count of their being born, educated, or bu 
ried near ſuch p laces. 
9. B. Sporſwood, out of Boerhius, tells us tha 
3 CV 3 Cratiliu ; 
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Cratilinth (4) erected in favours of the Chri- 
ſtian Refugees under the laſt general Perſecu- 
tion, a ſtately Church in the Iſle of Man, 
with ſufficient Revenues, called by the Name 
of Sodorenſe Fanum, or the Temple of our Sa- 
viour ; and that the ſame, while the Ile of 


Man continued in the poſſeſſion of the Scots, 
was the Cathedral of the Bihop of the Illes, 


who is thence ſtiled Sodorenſis Epiſcopus. But 


yet it is ſcarce imaginable how a King of the 
Scots could rear up a Cathedral there for 
Strangers» while there wes yet none upon the 
continent of Scotland near his own Palace. B. 
Lambertoun ( b ) finiſhed the Cathedral of 
St. Andrews ; Which was as Mr. Slezer (c) 
obſerves, probably the Biggeſt in Chriſtendom, be- 
mg ſeven Foot longer, and two Foot broader than 
that of St. Peter at Rome, and for the height and 


pmbell;ſhing of its Pillars and Roof, the 


beauty of its Stones, and the ſymmetry of its parts, 
was one of the beft of abe Gothick kind in the World. 
his Cathedral is now Demoliſhed, John 
lebaian Biſhop of Glaſgow, built the Cathedral 
here: But it was not quite finiſhed till Vol. 
iam Babington's time. When the Magiltrats 
dnce deſign'd to pull it down, & to buiid two, . 
r three Churches with the Materials on't; 
The Tadeſmen conveen'd in Arms and oppos d 
nem. B. Sporſwood ſays that St. Ninian the 
irſt Biſhop of Galloway built a Church all of 
yite Stone, called St. Martines after his 


( a ) In the year 277, (b) In the year 1318, (c) 1 
Grand 


Theatrum Scotiæ. 


„e 
Grand- Uncle the Biſhop of Tour's, and after: 
wards I biteborn: from whence the Biſhops of 
Galloway are tiled Epiſcopi Candidæ Caſe. But 
others diſprove this Relation, and deny that 
St. Ninian was either the firſt Biſhop of 
Galloway; or yet in a capacity to ered 


any ſuch Church there. Mr. Thomas Lauder L 


| Biſhop of Dunkeld, finiſhed and dedicated 
the Church thereof in the year 1454, and 
magnificently ador'd it Anno 1010. When 
Malcolm Kininmouth was Biſhop of Aberdeen, 
the Cathedral began to be built to the Memo. 
ry of St. Macbar. Alexander Kininmouth caus'd 
demoliſh that Church, as not being ſufficiently 
Beautiful for a Cathedral, and laid the Foun. 
dation of one more magnificent; but did not 
live to finiſh it. Henry Leigton much advanc'd, 
and beſtow'd vaſt Sums for the perfecting ofit. 
B. Z.ind{ay Roof'd it, and Pav'd the Floor; B, 


- » Dumbar Cieled it, and built the South Iſle; 


And his Succeſſor B. Stuart e rected the Conſi- 
ſtory-houſe. This Cathedral that had been a 
matter of Nine Score Years in building; did 
not laſt Twenty Years intire, when the Barons 
ol Merns, in company with ſome Aberdeen 
Men, demotlifhed the Chancel, and ſpoil'd the 
Church of all ics rich Utenſils and Ornaments. 
Which being Shipp'd in order to be fold in 
Holland, ſunk, as my Author ſzys, not far from 
the Gridleneſs, The body of the Cathedral was 
preſerv'a from Ruine by the Earl of Hantly. It 
is not certainly known by whom the Cathedral 
Church of Brechin was built. The Fabrick is 
Ty N pretty 


(: & ; 

pretty handſom;but our firſt Reformers demo- 
:ſhed the Chancel. Andr. B. of Murray founded 
the Cathedral Church of Elgin, one ot᷑ the rareſt 
Monuments this Nation can boaſt of: Which 
in length doth almoſt equal St. Pauls in London, 
and ſurpaſs it in breadth. Who built the Ca- 
chedral of Dwmblane I know not, but Sporſwoed 
lays, that Clemens, one of the Biſbops thereof, 
Wreſtor'd it when decayed; And Michael Ocbil.- 
tree another adorn'd it with rich Ornaments, 
Gilbert B. of Caithneſs Son to the Lord Duffus, 
erected the Cathedral there. I (hail not tell 
who built the Cathedral of Channery, the Sear 
of the Biſhop of Roſs, becauſe I do not know: 
But our firſt Reformers demolished it, and 
ſome part on't hath been ſince Rebuilt. As 
for the Cathedral of Edinburgh, that vaſt and 
magnificent Structure called St. Giles, it was of 
old a Collegiat Church, and is now divided 
into four Parish Churches. | 
Io, I advance from the Cathedrals, to Col. 
egiat Churches or Provoſtries. Thoſe were 
founded and liberally indowed by Princes and 
great Men. King James the Third founded 
the Chappel Royal of Stirling, conſiſting of 
Prebends and a Dean, whoſe Officc is annex'd 
to the Bishop of Dumblane, Fames the Fourth 
erected the Provoſtrie of Reſtalrig in Lothian, 
The Trinity Colledge Church in Edinburgh, 
was built by Mary of Gueldres King James the 
24's Queen, who lies there incer'd, Kirkbugh in 
dt. Andrews, was founded by the Eacl of Fife. 
Dumbar in Lothian, by the Earl of March; : ad 
SAT a 


W 
Carſtorphine by Jobn * Barron of Carſa 
pbine. Dumbartoun in Lennox, by the Earl d 
Lennox. Lincluden in Nithſdale, by the Earl d 
Dowglaſs: Chrichtoun in Lothian, by the Eat 
of Bothwel, Abernethy in Strathern, by the Eat 
of Angus. Ian in Roſs, by the Earl of Re, 
Minnibol in Carrid, by Sir Gilbert Kenneq, 
 Methven in Strathery, by the Earl of Athol, 
Dirletoun in Lothian, by Sir Walter Halyburtomf 
of Dirletoun. Dunglaſs in the Merſe, by the 
Earl of Hume. Seaton in Lothian, by the Lord 
Seaton. Kilmaures in Cunningham, by the Earl 
of Glencairs, And Reojlin in Lothian, famous 
for its curious Workmanship, by William Sinclair 
Earl of Orkney. There goes a Tradition con 
cerning the Chappel of Roſlin, That it appear 
all on Fire before the death of any of the 
Family. of Roſlin. Many of the above-menti: 
oned Colledge Churches fell to the King by the 
Forefaulture of che Founders, Collegiac Chur. 
ches began to be built after King Alexander the 
Third's time, when the erecting of Monaſtries 
was diſcouraged by the Popes uſurping the 
Right of Patronage. The chief Church in great 
Towns was a Collegiat Church; As St. Giles in 
Edinburgh, &c. All the Collegiat Churches 
'within the Freedom of the Town of Edinburgh 
were giſted to that City by Queen Mary, the 
\ 23th. of March 1566, and the Grant was ratified 
by King Charles the Firſt in the year 1636. 

11. Thoſe who cou'd not attain to the 
founding of Collegiate Churches, contented 


- themſelves to found and endow Chappels, and 
.C happelries, and Altarages, There are many ( 
| Chappel. 


1K 
Shappelries in Scotland, as the Chappel Royal 
at Halyroodbouſe, our Lady of Loretto's Chappel 
near to Muſſelburgh. S. Kat barins Chappel be- 
fide Edinburgb, the Criſtal Chappel at Dumprezs, 
Sc. Mr. Thomas Lauder Biſhop of Dunkeld 
founded a Number of Chappels and Prebends; 
ſome in his own Diocy, and others in Edin= 
thok,WMburgh. The Town of Edinburgh, at the Re- 
tom formation, got a Grant of all Chappelries, 
prebendries, and Altarages within their own 
Lord Freedom. King James 6, in the Year 1572, 
Earl mortified to the Town of Brecbin, tor the uſes 
mou ol their poor, all the Revenus belonging to 
uclair any Chaplainrie or Altarage within the 
con Cathedral Church of Brechin. But in a De- 
pears 8 clarator at the Inſtance of the Laird of Findourie 
f che againſt the faid Town, (a) for declaring the 


enti: W Lands of the Chappelry of Coldbame to belong 
y the to him, as having Right by progreſs from the 
Thur: Chaplains of Coldbame : The Lords declar'd in 
r the his favours; in regard he was infeft upon the 
ſtries W Kings Confirmation Charter, before any I: 
the Wl fefrment taken by the Town upon their Gift 
great W of Mortification. 

ark. 12. Having diſmiſs'd Cathedral and Colles 
rches 


giate Churches and Chappelries ; I ſhall, in 
burgh the next place, give ſome Inſtances of the 
„ the Foundations of Pariſh Churches. Ir is report- 
tified W ed, that one Regulus a Grecian having, in 


6, purſuance of Orders given him in a Viſion, 
» the put out to Sea in company with ſome of his 
— Collegues, carrying the Arm Bone, three 
many (a) February 1682, 
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Fingers, and three Toes of the Apoſtle S. 4. 
drew in a little Box. And after they had 
long ſuffer d under the horrid Storms of il 
Weather, being caſt into that Port of Fife, 
now called S. Andrews, without any thing 
ſav'd but the Relicts: Herguſtus King of the 
Picts entertain'd them nobly, and at their de. 
| fire erected a Church, which to this day bear 
the Name of S. Rule from Regulus. Upon 
whom that Prince beſtowed his own Palace 
with Lands adjacent. Abont the Year 800 
Hungus King of the Pi&s having obtain d a ſig- 
nal Victory over the Weſt Saxons, at Atbelſtan: 
Foord near Haddingtoun; which, according to 
the common Story, was foretold to him the 
Night before in a Viſion by the Apoſtle S. Au. 
drew, and facilitated by the appearing in the 
Air of a Croſs in the Form of an X, as ſoon 
as the Battel began: Hungus, in Acknowledg i 
ment of this Victory, not only beſtow'd on S, 
Rules Church many rich Gifts; But alſo (ac 
cording to Spor/woed) reftored the. Tithes to 
Church-men. Tho Buc bannan will have it, 


that he only gifted to S. Rule the Tithes of the 


Crown Lands: Which Feredeth the Third from 
Hungus Revoked. Achaius King of the Pit 
did aiſo, in commemoration of the foreſaid 
Airy appearance of S. Andrews Croſs, inſtitute 
an Order or Knightbood in Honour of S. An. 
drew, who, in times of Popery, was reckon. 
ed the Tutelary Saint of Scotland. This Order 
was in 2 manner obliterated, till reviv'd by R. 
James 7, who created ſome Knights of 8. 
Fnarew : Which our prefent Queen hath 
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Earl of Huntley about the Year 1490. 


likewiſe done. Boniface an Italian ( who came 
into Scotland about the Year 697 to make our 
lacquaintance with the Church of Rome) 


built to the Memory of S. Peter a Church, 
where he landed at the mouth of a little Water 


Ibetwixt the Shires of Angus and Adern,; erect- 


ed another Church at Telin ; a third at Reſten- 
wth ; and a fourth at Roſemarkie, where he 


| thought fit to reſide, and was buried. Spotſwood 


ſays, that Padiæ Church at Fordon was built by 
Palladins, from whom it took its Name. 
Malcom Kenmure built the Church of Dumferms 
ling. K. Alexander 1. built S. Michaels Church 
in Scoom. The Pariſh Church of Elgin dedicat- 
ed to 8. Peter, was founded by George the ſecond 
Robert 
Ballendein Abbot of Halyroodbouſe built the South 
Church of Leith, &c. | 
13. Patrons of Pariſh Churches frequently 
annex'd them with their Endowments to 
Cathedral and Collegiate Churches : Think- 
ing thereby to acquire a more ſplendid Degree 
of Merit. The Church of Cortoquby was 
annex d to the Biſhoprick of Brechin by Walter 
Pallatine of Strathern, Earl of Athole, Lord 
Brechin and Cortaquby. The Tithes of the 
united Pariſhes of Dumbarnie, Pottie, and 
Moncrief in Perth Shire belong'd to the Provoſtry 
of S. Giles, The Pariſh Churches of Sautry, 
Fala, Lempetlaw, Weems, Kirkurd, Ormeſtoun, 
and Gogar were annex'd tothe Trinity Colledge 
Church in Edinburgh. The Churches of Lin- 
toun, Duns, and Cbirnſide, with their Chappels, 
were united to the Collegiate Church of Dame - 


bar, 


: | . 
bar. The Churches of Dalmaboy, Haltoun, and 
Boningtoun were annex d to the Provoſtry of 


Carſtorphin. Some Pariſh Churches were ug ited 


to Colledges by their Founders. So James 
Kennedy Biſhop of Saint Andrews annexed the 
Churches of Eults, Kemback, Dininno, and Kik 
meny to S. Salvators Colledge founded by him, 
The Cure of theſe Pariſh Churches annex 
was lupplied by Vicar Incumbents. Who at 
their firſt Inſtitution had no fix'd Stipends, 
but only what the Parſons ( whom they did 


perſonare and repreſent ) was pleas'd to give 


them, as a Reward for their Service: And 
were put in for a time, to ſerve the Cure during 
the pleaſure of the Repreſentative Parſons. I 
call the Prelates of Cathedral and Collegiate 
Churches, Repreſentative Parſons, to diſtin- 
guiſh them from thoſe who ſerv'd the Cure 
themſelves in their own Pariſh Churches, ard 


enjoyed the full Rents thereof. Sometimes, 


the Patrons of Churches, who were not qua- 
lified to ſerve perſonally, and ſome Parſons 
that had Pluralities, or found themſelves In. 
firm, I had almoſt ſaid Lazy, got leave to of- 
ficiate by Subſtitutes and Vicars. The Church 
finding Temporary Vicars inconvenient, oblig'd 
ſuch as diſcharg'd the Spiritual Care of Chur- 
ches by Deputies, to plant, for preventing 
Abuſes, perpetual Vicars or Curates in them: 
So called, becauſe they continued during their 
Lifetime, and had Curam Animarum. | find 4 
third and worſe kind of Hirelings had allo 
"crept into the Church in times of Ignorance 
and Superſtition, under the Name of e 
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j conductitii, that took Livings to Farm with; 
ut any Title: Which practice was condemr'd 
bs an enormous Abuſe. (2) Sometimes only 


he Patronage of Pariſi; Churches and Inferior 


Benefices, was mortified to Cathedrals, and 
Provoſtries ; to which the Prelates preſented 
Parſons. 


14. When the Monks and Nuns got up, 


and began to draw together into Monaſtries, 


hey gain'd ſo: upon the minds of people by an 


putward ſhew and profeſſion of more than 
ordinary Strictneſs and Holineſs of Life; that 
there was a general forwardneſs every where 
to make liberal proviſion for them. Every 
body being poſleſs'd with a fancy, that the 
prayers of ſo many devout Men aſſembled in 
one place, would ſtand them in great ſtead, 
parted cheerfully with their Lands, and Tithes 
Ito Monaſtries : Others run into them, taking 
their Patrimony with em. Yea, that vain 
Opinion concerning the Merit of good Works, 


and Interceſſion of Saints ſo prevailed upon the 


duperſtitious World; That our Kings, and 
Countreymen with their conſent, frequently 


mortified Churches whereof they were Pas 
trons, with all the Endowments of Lands and 
Tithes, to Religious Houſes. King David 
beſtowed the Church of S. Cuthbert upon the 
Abbey of Halyroodbouſe. King Alexander gave 
the Church of Zanerk, with the whole Lands, 
Tithes and Pertinents thereof, to the Abbacy 
of Dryburgh. William Lambertoun Biſhop of S. 


(a) c. quoniam enormis 3; Extr. ns frelaci vices, 
Andrew, 


— — 


Many Grants of this Nature are to be ſeen in 


MH 
Andrews gave unto the Priory there, thy 
Churches of Dairſey, and Abercromby 3 an 
procur'd to it from the King, the Church ff 
Fordon in Mernis. Nicolau: B. of Dumblane gave 
the half of the Church of Stroway to the Abbey 
of Inchaffrey, The Church of Kincardin wy 
confer'd on the Abbacy of Eambuskenneth 3 and 
the Church of Fiſwic upon Coldinghame- K, 
Malcom 4. granted a Charter to the Monaſtyſ 
of Damfermling of the Tithes of Perth. The 
Pariſh Churches of Athelftanefoord and Cralf 
were annex d to the Priory of Haddingtuli 


old Charters. Nay, 28 Churches belong'd tg 
the Monaſtry of Paſley; 36 to that of Xelþ; 
and 32 to the Monaftry of Aberbrotbock. I 
annexing of Churches with their Revenues u 
Abbacies, or Priories, the King and Biſhop 
Confirmation was adhibited: In regard cher 
Juriſdiction, Rights and Caſualities were there: 
by impaired. Theſe annex'd Churches wer, 
ſerved by Vicars put in by the Convent 
Abbeys got ſometimes the Patronage only d 
Churches mortified to them: And the Abbot 
preſented Parſons for ſupplying of theſe. 
15. Princes and great Men not ſatisfied to 
enrich Religious Houſes already founded, 
were acted and carried by a ſtrange Zeal to 
erect new Monaſtries, and Nuneries, and t0 
endow tzem with Lands and Tithes: As ths 
moſt compendious way co fave their Souls. | 
wave the many Religious Foundations made 
by Scots Men in other parts of Europe, * 

| ar 


„ ER” 
larly in Germany, where, Buchanan (s ) tells 
us: that Scors Men, even to his time, were 
IGovernours of theſe Monaſtries : And only 
otice what hath been done of that Nature at 
home among our ſelves. .. Columba founded the 
EMonaſtry of 1colmkil in Jona one of our Weſtern 
Illes; where the ſcattered Monks were firſt ga- 
hered together under one Roof. This Mona- 
ſtry, which borrows its Name from Eella Colum- 
be, became famous in ſucceeding Apes by the 
Royal Bounty of our Kings; and had a ſort of 
uriſdiction over the reſt of the Monaſtries for a 
en i iong time. This was the Burial place of our Kings 
gd trom Fergus 2. to Malcom Kenmure, where 48 
Relſ of em ly interr'd, It was united to the Bi- 
. I ſhoprick of the Iſles in the Lear 1617. The 
ues ui Abbacy of Dumfermling was founded by King 
HnopB Malcom 3, who lies buried there. In the 
the Erection whereof certain Lands were reſervd 
thereto the Keldees. At the general Diſſolution it 
Weng was firſt given to Secretary Pitcairn, then to 
nve the Maſter of Gray, and laſtly confer'd on Alex- 
nly d nder Seaton, Who. by King James was made 
Abbo Earl of Dumferling, The Lordſhip of Muſſel- 
s burgh, a part of the Lands of that Abbey, 
fied Oi was erected in favours of the Lord Thirlfane ; 
undel and excepted from the general Annexation 
zeal UN 1587. The Abbey of Coldingbame in the 
and Ui Morſe, which had once been pleniſhed with 
As Wi Virgins, was erected into a Priory by King 
ls. Er; and into a Lordſbip in favours of Ales 
s Male ande, Hume by the Parliament 1606. King 
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Alexander the Fitſt, Sirnamed The Fierce, found. 
ed the Abbeys of Scoon in Gowrie, and 5 
Colm, or Inchcolm in the Firth of Forth, and 
a Priory at S. Andrews in Fife. The Abbey d 
Scoon (where the Fatal Marble Chair, the 
Coronation Seat of our Kings once ſtood) 
was erected into a Temporal Lordſhip in fa 
vours of the Earl of Gowrie, upon his own Son 
the Commendators Reſignation. But that Fa. 
mily being forfeited, Sir David Murray Comp. 
troller to K. James 6. was created Lord q 
Scoon, and then Viſcount of Stormonth. The be; 
printed Table of the unprinted Acts 1609 ** 
mentions the Ere&ion of S. Colm to the Lord * 
S. Colm: But there is nothing of it in the Re. 
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giſter. The Lord Down, whole Succeſſor i * 
now Earl of Murray, was Commendator d Che 


Inchcolm after the Reformation, and got the W 
ſame erected in his favours. The Priory ofs The 
Andrews was erected toLadovickDuke of LennuWr "* 
Lord high Chamberlain, and Admiral d Pref 
Scotland. But King Cbarles the Firſt ney 2 
annex d it to the Biſhoprick, And in time 
Epiſcopacy, it was the Primates Palace. KW... 
David, commonly tiled Saint David, exceed: 1 
ed all others in his Immoderate Profuſeneb 80 
upon Monaſtries: Being juſt ſuch another Mats 
Religious Spend-thrift as Conſtantine the Great, <4 
He erected and endowed the Abbeys of Fe 
burgh, Kelſo and Melroſs in Teviotdale; Neu- ' 
bottle and Halyroodbouſe in Lothian 5 Kinloſs in 3h 
Murray, Cambus kenneth in Stirling-Shire, Dit 05 1 
drennan in Galloway, Holm in Cumberland: Be- 0 
fides two Monaſtries at Newgoſtle ; and two ( 
* | Nuneries 


after 


Murr 
plent 


Nuneries, the one 3 and the other 
at Carlile. Whereby S. David, with what he 
C beſtowed on Biſhopricks, ſo clip'd the Royal 
Revenue, and impoveriſhed his Succeflors, 
that King James the Firſt was ordinarly heard 
to ſay of him, That he was a ſore Saint to theCrown. 
The Abbey of Fedburgh, except the Kirk Lands 
of Dalmeny, was erected (4a) in a Temporal 
Lordſhip to the Lord Hume, ahd afterwards to 
the Lord Roxburgh. The Abbey of Kelſo was 
beſtew*d upon the Earl of Botbwel; and he 
being ' forfeited, was annex d to the Crown. 
But afterwards diflolv'd and erected in favours 
of Roxburgh. Melroſs was gifted to Thomas Lord 
E;ming, afterwards Earl of Melroſs, and at 
length Earl of Haddingtoun. By whom the 
Church Lands of Cavers, a part of the Abbacy, 
vas diſponed to Milliam Dowglaſs of Eavert, 
The Abbey of Newbortle was erected in a 
Temporal Lordſhip with the Supertority of 
Preſtongrange to Mark Ker Lord Ne bottle, 
afterwards Earl of Lothian. But Monkland 
befide Glaſgow which belong'd to this Abbey 
was diſponed to the Earl of Haddingtoun. Holy- 
roodbouſe was erected in favours of oba Bothwel, 
Son to Adam Biſhop of Orkney, and is now her 
Majeſties chief Palace in Scotland, Kinloſs in 
Murray (formerly called Rift, from the 
plenty of Flowers there) was made a Tem- 
* poral Lordſhip in favours of Mr: Edward Bruce 
Dur Commendator of the Abbey: Whoſe Son King 
J. Be. Charles 1. created Earl of Elgin; and on his 
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Grand Child King Charles 2. confer'd the Title Mi jbr: 
of Earl of Alisburry in England. Cambuskenneth Mhim i 
was erected in a Temporality to 70 Earl of the R 
1 King Malcom 4. Sirnamed The Maiden 
founded the Abbey of cowper in Angus. Sou. 
trey in Lothian, and the Priory of Manuel 
Cowprr was ereted to the Lord Balmerind's 
' ſecond Son, and Manwel to the Earl of 
Lithgow, King William erected the Abbey MW 
of Aberbrothock in Angus to the Memory of Whird 
Thomas Becket Arch-Biſhop of Canterbury, of 4. 
This Monaſtry was one of the richeſt in 
our Nation; and for its ſake, King Fob 
of England granted to the Inhabitants of the 
Town of Aberbrothock, the ſame priviledges 
through all his Kingdom, except in Londen, 
that his own Subjects did enjoy. This Abbacy 
was ere&t:d in a Temporality in favours of 
Fobn ſecond Son of the Duke of Chattelraul, i 
afcerwards Marquis of Hamiltoun, But now 
belongs to the Earl of Panmure, The Abbey 
of Lindoirs was alſo founded by King Wiliam, 
in Memory of the ſafe Return of his Brother 
David Earl of Huntingtoun from the Holy War; Wounc 
and that of Balmerino by Emergard his Queen. Wer : 
The former was erected to Patrick Lord Lis Whun! 
doirs, Brother to the Earl of Rothe,; and the ther. 
latter in favours of the Lord Balmerinoch. The Wed t. 
Monaſtry of Paſley in the Barony of Renfrew 
in Clidſdale, was founded by Walter high Stu- MDryb, 
art of Scotland in the Year 1160, The Monks WMorex 
there wrote a Chronicle of Scotland, com! Nwas e 
monly called, from its Cover, The Black B o Wand | 
of Fat This famous Mogumgnt of And. 
. ) "2 quity 


( 101) ; 
quity Lambert got out of Preſident Spotſwoods, 
Library after his Death, and carried it with 


neth Whim to England. The Abbey of Paſiey was at. 
1 of tne Reformation confer d on Claud Hamiltoun 
iden bird Son to the Duke of Chattelrault. Croſre- 
Sou- Mal or Rules-croſs a Monaſtry in Carrick, was 


founded by Duncan Earl of Carrick ; and unit» 
din the Year 1617 to the Biſhoprick of Dum- 
Plane. Gilbert Earl of Strathern founded the 
Abbey of Inzchaffrey ; to which he gave the 
hird of his Inheritance. Dornagild Daughter. 
pf Allan Lord Galloway ſet up the Monaſtry 
pf Newabbey, or Dulcis, Cordis in Galloway. 
Mr. Gilbert Brown laſt Abbot thereof deſcend- 
xd of the Houſe of Carſiutb, died an Exile at 
Paris, This Abbey was erected in favours of 
Sir Robert Spotſwood Preſident of the Seſſion. 


zbacy rom whom it was purchaſed by King Charles 
rs of, and annex d to the Biſhoprick of Edinburgh. 
rault, {Malcom Mackduff Earl of Fife erected the Mo- 
now Wnaſtry of Culroſs in Pertb-Shire: Where 8. 
\ bbey Mungo is ſaid to have been a Monk. It was 
illiam, Wereted in favours of the Lord Colvil By 
other PDuncan Earl of Fife there was a Priory for Nuns 
War; {Wounded at Northberwick in Lothian ; and ano» 
queen. ther at Haddingtoun, by 4da Counteſs of Nor- 


thumberland, King Malcom the Fourth's Mo- 
ther. The Priory of Haddingtoun was erect- 
ed to John Maſter of Lauderdale, The 
enfrev Abbeys of Kilwinning in Cunninghame, and 
Dryourgh in Tividale, were founded by Hugh 
Mionks More vil high Conſtable of Scotland. The firſt 
com. Was erected in favours of the Earl of Eglingtoun, 
k Bend the latter to Henry Erskin, a younger Son 
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of Joh» Earl of Marr Theſaurer, thereafte; 
created Lord E#rdroſs. The Monaſtry of San. 
del in Kintire, was founded by Sour Maclerd iſ 
The Abbays of Sor/ſeat, or Sedes Animarum, 
_ Glenluce, -and Tungland, all in Galloway, were 
founded by the Lords of Galloway: The fir 
by Fergus, the ſecond by Rolland, and the laſt 
by Allan. The Monaſtry of Holywood in Gali. 
Way, was founded by Dercongal, and belong 
now to the Earl of Nithſdale. That of Dere in 

Buchan, was founded by William Cumming Eal 
of Buchan. And Fern in Roſs, by Ferquharl 
Earl of Roſs. The Abbey of Dere was confer'd 
on George Earl of Marsbal, to be called the 
Lordſhip of Altrie: As a Gratification to him MW 
for faithfully Diſcharging his Embaſly to Des- 

mark about the King's Marriage. Fern was 
annex d to the Biſhoprick of Roſs by the Par. 
20. Fa.-6th.' (a) King Alexander the Second 
founded the Priory of Pluſcarden in Murr, 
The Lord Biſet that of Beawley in Roſs-hire 
and Duncan M*coul Archattan in Lorn. The 
Lordſhip of Urquhart was ' erected out of the 
Priory of Plaſcarden. This Priory of Archattan 
and the Abbacy of Icolmkil, was united to the 
Biſhoprick of the les. (b) The Priories of 
Whithorn and St. Mary I/le in Galloway, was 
founded by Fergus Lord Galloway ; and erected 
in favours of the Laird of 1/le.- Whitborn was 
famous for the great reſort of Pilgrims that came 
there to pay their Reſpects to St. Ninian's St- 
pulehre. The Croſs-kirk of Peebles in Tweddalr, 
Sh 2 DIL: 43 33 : ©. 38 


3 (a) Any 1609. (b) Parl; 22, Ja: 6. Anno 1617, (a 
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was founded by King Alexander the Third: By 
whom alſo the Priory of Urquhart in Murray 


vas founded. The Priory of Monimusk in Marr, 


was founded by the Biſhop of St. Andrews. 
The Priory of Straphilan in Athole, was found- 
ed by King Robert Bruce, The Priories of 
Trefontany and St. Bothan in Lammermore, and 
Eccles in the Merſe, by the Counteſs of March. 


Eaclis was erected in favours of Sir George Hume 


afterwards Earl of Dumbar. The Priory of 
Lincluden in Galloway, was founded by Uthred 
Lord Galloway. The Priory of E/qubow in 
Strathern, by David Lindſay Anceſtor to the 
Earls of Craufurd. Nay, King James the Firſt 


| himſelf, who complain'd ſo much of the Pro- 


digality of former Kings, in exhauſting their 
Treaſures to inrich Monaſtries, could not yet 
refrain from building a beautiful one at Perth 


for the Carrbuſians, and beſtowing large Reye- 


nues upon it. Which Convent was afterwards 
known by the name of Charter*howſe, and was 
the firſt that was pulled down at the Reforma- 
tion. I have heard the Monaſtries in Scotland 
reckoned to be about Seventy in Number, 
whereof Fourteen were poſſeſs d with Women; 
Thirty govern'd by Abbots, and Twenty-ſix 
by Priors. But in a word Nulla Regio, as the 
Learned Craig (a) obſerves, In hoc noſtro Regno 
fruments aut rerum aliarum ad uſum humanum ne- 
Ceflariarum ferax, in qua locus præcipuus ad hec mo- 
nachia deſtinatus & extructus non erat, There 
was ſuch an humour in the Nation for building 


(a) Lib; 1. Feud; dirg; 11. 
IN of 


| 
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of Cathedrals, Monaſtries, and Religious 
- Houſes, That, as one pleaſantly obſerves, from 
the year 1100, when firſt the Kingdom was 
divided into diſtin& Biſhopricks, till the Re-. 
formation, the voice of the Goſpel could not 
be heard for the noiſe of Hammers and Trowels, 
We find no new erection of Monaſtries, except 
the Carth#fian-bouſe at Perth, after the time of 


King Alexander. the Third. The Pope's In- 


croaching. upon the Right of Patronage re- 
ferv'd by the Foundets in their Foundation- 
Charters, diverted the Thoughts of perſons 
inclin'd to Pious Liberality from building of 
Abbacies, or Priories, to the ſetting up of Col 
lepiat Colledpes. i tf U4 © 
16. The Poſſeſſions of Eccleſiaſticks about 
the Twelſth Century, came to be term'd Be 
neſces: Becauſe they flowed moſt from. Pious 
Bounty and Liberality. Germany is the place i 
of the Chriſtian - World, where generally 
Church-men poſſeſs the greateſt Eſtates. - But 
even in Seotland, the Clergy conſiſting of Bis 
ſhops, Priors, and Abbots, had ſuch Weight 
and Intereſt in the Governmet, by Reaſon of 
their vaſt Wealth and Poſſeſſions; That they 
became a third Eſtate in Parliament, where 
they made Fifty Three Votes: And were moſt 
juſtly ſubjected to the payment of the half of 
the Taxt-Roll in all publick Impoſitions. They 
were Lords of Regalities, and had their Bail 
lies under them, who judg'd in Cauſes Civil 
and Criminal within their Diſtricts. But I no- 
tice this Difference betwixt Eccleſiaſtick and 
| Laick Regalicies, that the latter included a 
- m2 7 7 on 
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Power to Repledge from the Sheriff or Juſticg 

General, tho not prevented by the firſt appre- 
hending or citing of the perſon ; Whereas the 


I paillie or Steward of an Eccleſiaſtick Regality, 


could only Repledge, if he had prevented the 
Juſtice General or Sheriff ; When Popiſh Ors 
ders were ſuppreſt, the Benefices with annex d 
Regalities, were given to Lords of Erection: 


gut with no more power of Repledging, than 
the Church-men had. Only they were allow'd 


the Eſcheats and Fines,even of thoſe condemn'd 
by the Juſtices. (a) The Eccleſiaſtick Indow- 
ments conſiſted in Tithes, Lands, Fiſhings, and 
perhaps ſome other Poſſeflions. But I don't 
find that our Clergy had any Intereſt in Ships. 
St. Auguſtine (b) refus'd to increaſe the Reve- 
nues of his Church by a Stock in Shipping: 
Becauſe Sea - men in the caſe of a Wrack, are 


often put to the Queſtion, and vex'd with 


Law-Sutes, unbecoming the Meekneis of the 
Church. But in Italy and Alexandria, the 
Church had many Corn · ſhi ps for tranſporting 
Proviſions to the Poor. (c) 
17. When the Church was generally well 
indowed; ſeveral Canonical Decrees were 
made by Popes and Councils, againſt the Alie- 
nating of Church Lands or Tithes. Which our 
Law-givers have copied after in their Acts of 
Parliament. 


18. Having run over the Foundations and 


(a) AF 29. Parl: 11. Ja: 6. Mackenzie Obſerv; on the ſaid 
4, Idem crim: tit: Juriſdiction of Regalities, S. 6, (b) Serm: 
49. De diverſis. (c) Thomaſſin Is diſcipline de I Egliſe part: 
2, chap: 4. N. 3, 4, 5. | | 
EN TE, i v2. Indowment 5 


3 1 | 
Indowments of Biſhopricks, Churches, and Re; 
ligious Houfes : It falls next to be conſidered 
What were the Ways and Means us'd by Monk 
and Prieſts, to induce perſons to that ſuper, 
ſtitious kind of Prodigality ; Then what Ef. 
fects it had. It was ordinary with theſe Reli. 
gious Quacks to poſſeſs the conſciences of the 
richer Sort with the Doctrine of Merit: Tel. 


ling that the common Law of Gratitude re. 


quir'd the beſtowing a part of GOD's Libera. 
licy to them, upon his Servants and Service; 
And that the eafieſt and cheapeſt way to attone 
and compound for a fiaful life, was to mortify, 
when they were dying, to pious Uſes, ſome part 
of that Worldly Lumber that could no longer 
be otherwiſe uſeful to themſelves. And that it 
was better to part with it ſo, (ſince leave it they 
muſt) than in Favours of any perſon upon fe. 
cular Conſiderations ; or even to their own 
children, who perhaps might debauch the 
fame to bad purpoſes, to the eternal ruine oſ 
themſelves and others. Which could not 
chute but be an aggravation of guilt upon the 
Defun, for having ſo contributed thereto by 
the "diſpoſing of his Fortune. When they 
bend the dying perſon coming to the Lure, 
and refoly'd to give, but debating with him. 
Telf how much; their way was cunningly to 
ſuggeſt that, ſince the exact proportion betwixt 
our fins and our alms, could not be certainly 
known, it was the ſafeſt courſe to give all he 
had as an Expiation for all his ſins. None 
were more dextrous, and made a better hand 


at this Sharping Trage than the Begging Friers, | 
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who, for all their profeſs'd poverty, were 


more juſtly term'd Manducants, than Mendicants. 


And gave a fair Proof of their Piety and Ho- 


neſty after lowdown Fight, when theyapply'd 
to their own ule that great Treaſure depoſited 
with them, by ſuch as dropt their Carcaſes in 
that Fatal Expedition. Twas partly to ſecure 
dying perſons againſt the Importunity of theſe 


Impoſtoures, that the Law of Death-bed was 


introduc'd. (a) The third Council of Chalon 
(%) condemns choſe Church men who make 
ule of Cunning and Artifice, to draw Gifts 


from the People in Favours of the Church. 


And by a Capitular of Charles the Great (c) 
Eccleſiaſticks are diſcharg'd upon their perril, 
to accept of Mortifications, whereby Children 


would in Effect be diſinherited, and cut off 


from ſucceeding to their Parents Eſtates. So, 


| zood St. Auguſtine refus'd univerſal Legaciesin 
Favours of his Church, when the Teſtator left 
| children or Parents, who might be prejudg'd, 


and ſuffer thereby. (d) Nor was Auguſtine's 
Generoſity ſingular; For a certain Man who 
had no children, nor hopes of any, having 
gifted his Eſtate to the Church of Cartbage, 
with the Reſervation of his own Liferent; Au- 
relivs the Biſhop repon'd him to his former 
Right, upon the unexpected Birth ofa Son. (e) 
This is conſonant to the civil Law, which is 
more Favourable. to children, than to a'pious 

(a) Stair Inſtit: lik: 3. tit: 4. §. 27. lib: 4. tit: 20.5. 38. 
(b) Can: 6, 7. Anno 813, (e) L. 1. C. 89. (d) Themaſſ 
tid; part; 1, liv; 3. chap: 8. N. 2. (e) bid: N. 5. | 
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Canſe. (2) Becauſe Monks would not labour 
their Lands themſelves, they frequently gran. 
ted Leafes of em, called Con venientiæ, for a 
certain number of Lives, for payment of a year. 
ly Rent or Duty. and ſometimes Benefactors 
got from Monaſtries Back- tacks of Lands or 
Tithes they had given them, for fix or ſeven 
Lives called Liter Precariæ, on condition of 
paying an eaſy yearly Duty: And after expiring 
of that Leaſe, the Monaſtry had the abſolute 
diſpoſal ot em. This method contributed 
much to the Inriching of Abbeys: For People 
parted more willingly with their Eſtates, 
when they faw that that they ſtill reſerv'd the 
Profits of them for many years. 

19. Now [I ſhall give an Account of the 
Miſchievous Effects and conſequences of 
heaping fo great Riches upon theſe Eccleſia- 
ſticks 2nd Regulars; which verified that ſaying 
of Selpitivs Severus, Auro non ſtrui E:cleſiam, ſed 
deflrai : For as was antiently obſertv'd, Reli- 
gien bronght forth Wealth, and the Daughter de 
Freyed the Mother, At this Door, firſt Lazi- 
nefs with a Train of Abuſes, and then Igno- 
. Tance enter'd in upon the Church. Prelats 
came to diſdain preaching, and that they 
might oblidge the preaching Fryers, ( who 
had a mighty ſtroke with the people) to re- 
preſent them as of a pious and charitable Diſ- 
poſition; gave away and impropriated, moſt 
of their own churches to Abbeys, leaving a 
poof prieſt to ſerve the pariſh, The pariſh 


00 A Anthent: , glu milier, c. de S5. Ecclefis, 
00 4 prieſts 


ou Conn Þ- 
* prieſts alſo ſcorning to do their own Work, 
or a @ hiced the begging Friers to do it ſor them: 
ear. MW who in their Sermons ſtrangely abus d and 
tors Ml impos'd upon Mens Conſciences by the ſo- 
s or phiſticate Doctrines of merit, ſupererogation, 
ven purgatorie, &c. For Gregory the Great ha- 
not ving about the end of the ſixth Century in- 
ring MW vented Purgatory : Oblations were allowed 
lute to be made for the Ranſom of Souls out of 
ted that place of Torment. Tis ſtrange to think 
ople oi the vaſt Riches the Clergy acquired by their 
ates, Ml prayers and Maſles on that account. But in a 
the MW courſe of ſome years, they wholly refigned 
themſelves to pride and luxury. Church- be- 
the nefices were only conſider d as poſis of Ho- 
| nour, and profit, to which Men did aſpire by 
all the baſeſt methods of Simony,& ſervile com- 
pliances: and when they were poſleſs'd of em, 
all their thought was taken up with intrigues 
of State, and how to ſerve and Gratify their 
by-ends of Pleaſure, Avarice, and Ambition. 
"Tis incredible to what degree corruptions and 
abuſes were carried by Reſignations in fa- 
vorem, Unions, and Commendams, diſpen- 
ling with pluralities, and non- reſidence, and 
making Biſhops and Abbots of the ignoranc 
children of Noblemen. The Clergy by little 
and little withdrew from their Obedience to 
the civil Magiſtrate, and appeal'd on all occa- 
lions to the See of Rome. The Pope loving to 
have it ſo, ſupported them in their Diſloyalty 
and indulg'd their Vices. This was the ſtate K. 
; Jes the firſt found the Church in, when 
rieſts be came to the Throne: which that wiſe 
| | Prince 


| 
| 

| 
g 
l 
8 
| 
my 


1 
Prince cured in ſome meaſure, by incouraging I chall 
Learning and Learned. Men. But the publick the 
Treaſurie had in former times been fo drain's I larly 
and the Crown Patrimony leffen'd by Religi ture 
ous Foundations, and proviſions, that he any 
could hardly find Mony out of his own Rent, and 
to pay his Ranſom ; And Queen Mary was WM Ptet 
forc'd, as we {hall hear, to pare a Third of cr) c 
Eccleſiaſtick Revenues to maintain the EM with 
peneſe of her Government, and the Ortho: Que 
dox Miniſters. Some Popes had ſhown an N 1993 
Inclination to the Reforming of diverſe abuſe, I Kin; 
in the Church of Rome : bur were diverted ſhed 
from their Reſolution by a State politick, IM Pulle 
fearing that the amending and acknowledging IM thei 
of ſome corruptions, would be a publick con: ſupe 
fellion that the Church had Erred, and draw ſuff 
more changes after it. So that in ſtead af Pari 
removing Abuſes, all were juſtified and mai fal © 
tain d. | A 

20. When the corruptions of the-Popiſh vt. 

clergy grew intolerable in Scotland, through Chu 
the univerſal prevailing of Ignorance and im- 
piety ; and Monaſtries which had been foun- 
ded for pious and charitable uſes, turnꝰd nur- 
ſeries of Vice : The only Wife GOD put it 
in the Hearts of ſome to breath after a Refor- 


mation; who with the Danger of their Lives 0 
made open profeſſion of the Truth, and zeal- * 
ouſly: preach'd down Error, Superſtition, and A 
Idolatry. Theſe were countenanced and ſup- 50 
ported by a conſiderable party of the Nobility ff 
and Gentry, who went under the Name of * 


Lords of the Congregation: The Reformen 
challenge d 


5 * 
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ging challeng d the Popiſh clergy to Diſpute upon 
lick the controverted Points of Religion, particu- 
in's lacly the Maſs, to be decided from the Scrip: 
lie, ure: But they refuſed to be Determined by 
t he any other Rule than the Authority of Councils 
ent; and the canon Law. The people did Inter- 
wa pret this as a Diſtruſting of their cauſe; and 
4 of | cry'd out, What have we any more to do 
En with Idols and Monaſtries : And do what the 
tho. Queen Regent could, with her Forces, they 
1 an Iavaded all Cloiſters and Monaſtries in the 
»uſe; Kingdom, which they Spoiled and Demoli- 
erte {hed ; beginning with theſe at Perth. They 
tick, pulled down Altars, and rifled Curches oſ 
their Images, and other Idolatrous Traſh, and 
| ſuperſtitious Pageantry. But the Fabrick did not 


rau ſuffer ſo much by them: For no Country 
d of pariſh Church was Demoliſhed ; and ſeve. 
gain: ral others were alſo ſpared and left intire. As 

in Glaſgow the Cathedral, and in Edinburgh 
opiſk S. Ciel, the Colledge Church, Abbey 
ouph Church, and Magdalens Chappel. Few alſo 
4 im. Joi the Abbey Churches were totally pulled 
Coun. down; but generally as much was left ſtanding, 
nur. as ſuffic d for the uſe 5 oy Miniſter and Con- 
ut it gregation: as it is in Je burg b, Kelſo, Melroſs 
. Colding hame, Haddingtoun _ elſewhere. 10 
Tires 21. The Reformation began in Scotland in 
-eals the year 1558, and the Popes Juriſdiction 


and Authority was Aboliſhed by Act of Par- 
d ſup» moot, 24 Auguſt 1560, Which was Rati- 
bility ed by the 2 Act of King James the ſixth 
_ firſt Parliament 1567. And all perſons Dif. 
rmers Charg'd to make Application to * = 

ifts 


. 0 | 
Gifts or Rights to any thing in Scotland, uni 
der the pain of Barratry; that is Banithment 
and Infamyz Yet ſeverals did purchaſe ante 
dated Grants and Priviledges from the Pope 
and others did forge and counterfeit : Think. 
Ing thereby to injoy Benefices after the de. 
ceaſe of the then Poſſeſſors, to the great 
prejudice of the King, and the Reformed 
Miniſtry. In order to Remedy this inconve- 
niency, and diſcover the Impoſture, all Bulls 
Proviſions, Confirmations, and Gifts of Be. 
fices granted by the Pope, were Ocdained to 
be produced before Commiſſioners appointed 
by His Majeſty, to be Regiſtrate and marked, 
if found true and lawfully purchaſed before 
the 24 of Auguſt 1560 : otherwiſe to be de. 
elared null and inſufficient in all time com- 
. „ 
22. The Miniſters of the Reformation im ted. 
creasd, and proſelyted ſeverals of the Popiſh 
clergy : and theſe were ſuffer'd to injoy their 
Benefices during life. So Mark Ker the laſt 
Abbot of Newhortle imbrac'd the Reformation, 
and became Commendator. By the Ac df 
Annexation 1587, the Conventual Brethren 
of the Abbey of Dumfermling, were no ways 
ro be prejudg d of their Portions during theit 
Lifetime. But ſome thought fit to joyn the 
Reformers, and imbrace the Proteſtant Relig 
an, merely as a Politick to keep themſelves 
in poſſeſſion of their Benefices. So did Pats 


rick Heburn Biſhop of Murray» to ſave his Aly 


\ a) 4# 515 Port; 3. 76.6. i 


' R 113 ) A L.A. 8 
bey of Seon, whereof he was Commendator # 
ſor when that came accidentally to be burnt, 


n Death of any of the indulged Beneficiaries, the 
ink. King preſented a Laick in his Room; and 


de. ¶ che portions of ſuch private Monks and Nuns. 


rea I as had deceas d ſince the year 1560, or ſhould 
med N die at any time thereafter, before the Abbeys, 


nve; ¶ priories and Nunneries had fallen to the Crown 
3 Ils Ll — n ." 8 | 
us, by Deceaſe, Forefeiture, or Deprivation” of 


Be. Wrhe then preſent Polleffors, were by the 137 
d to AA, 8 Parl. Fa. 6. declared to belong to his 
need Majeſtie, and appropriate as a help to eſta- 
rked, Mblim a Royal Troop of Horſe Guards. But 


his Majeſtie diſpon'd them to the Lords of 


rained only Right to the Portions, of ſuch as 


11 in- 
opiſh 
their 
e laſt 


_— pd 2. | 

23. The Orthodox Miniſters continued in 
the Exerciſe of their Paſtoral Charge with 
unwearied Diligence: But without any cers 


ation, rain Stipend for tome years after the 1554, 
\ & ol when Fobn Knox came into Scotland. By an 
thren Act of privy Council in Queen Maries time, 
way Will Benefices not exceeding two Hundreth 
theit AE. of yearly Rent, were Ordained to be 
n the {dilpone to qualified Miniſters : which Was 
R eligh NRatifyed by the 52 AF; Parl. 3. F. 6. And 


\{elvs, 
| Pats 
15 AY 
* Wh (a) 4# x02, Perl. 7. J. 6. 
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Lhe ſoon revolted to his old way. Upon the 


Erection within their ſeveral bounds, and re- 


died within Abbacies and Priories not erec- 
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1 


Wterwards'exrended to all Benefices of cure 
nder prelacies, (2) Some Miniſters again 


LU 
j 
. 
1 
2 
o 


——_— 


* . 
— 5 — - = —— 
— —ĩ Q — — — 
* mg r . 
_ 4 — rr 1 


— 
- [ELIE 
_ 
A, - 


—— 


— — — I 
2 


A 1 


—— 


— 


ä EE, 


3 
— — 


> = g by _— <P, 
—— = — N TY £ % 
* 5 - 


_—_— 


ama <A DG 


* 
* * 
— — a ide 
— . — — = 
— — — — 
— — — — — — = of — — — — — _ 


— 


- - — x — 
_——a—_ — CO 8 * - by 
— — —_— 
— — 2 2 — — = 
— 1 ——_— * 
LL 


1 
were provided to prelacies, and theſe were al. 
lowed to fie and vote in Parliament. () Likewiſe 


for the Miniſters in general their better Pro. 3 


viſion; and becauſe the ordinary Crown Rent 


lufſiced not to defray the Charges of Queen | 
Maries Houſe : The Prelats and other popiſk | 


Eccleſiaſticks, were dealt and prevailed with 


by the Lords of Privy Council, to reſign in L | ini 
her Majefties hands, a Third of their Be. ., 


nefices, upon being infur'd of the two part; 
free of the Reformed Miniſters Maintenance, 


during their Lifetime. They ſaw the Proviſe hn 


on of the Miniſters would ſurely fall as a Bur- 


den upon their Copy-holds : And therefore Mk... 


ſuffec'd the paring of their Nails to the Quick 
to ſave their Fingers; being content to pan 
wich ſomething for fear of loſing all. Upon 
their Reſignation, an AR of Council wa 


made, Ordaining the third of the Rents ol 


all Benefices in Scotland, to be applyed in the | 


fit place to the maintenance of Miniſters ; tigen 


and the Superplus to ſupport the publick Af- 
fairs of the Nation 3 and Prelats and other; 
for that effect, to give up Rentals of their Be- 
nefices to a certain Collector and Clerk. Ren- 
tals, but undervalued, were accordingly 
given up by moſt part of em, and Recorded 
in three Rental Books; but ſome did not at 
all compear. Queen Mary afterwards granted 
Diſcharges to ſeverals of their Thirds, and 
the Miniſters came to be reduced to great 
ſtraits, through the not payment of their Sits 


(a) A231, Perl. 15. J. 6. 
| pends 


r pa! 


: vv BOON 
yends? Therefore by che ro AF, firſt Pare 
Y:oment, J. 6. It was Statute, that in time 
Koming, ay and while the Church came to the 
Tull polleflon of their proper Patrimony, the 
iends, the whole Thicds of all Benefices 
ould be firſt payed in to the Collectors of 
Miniſters Stipends ( who were yearly to 
Fompt in.. Exchequer for their Intromiſſion) 
hat the Miniſters might firſt receive their parti- 
Falar Stipends, and the Ref or Superpius go 
Jo the King's ufe. Whereof there was yearly 
ock made, which altered, and was more 
Ir lefs, according to the quantity of Stipend 
Payed to Miniſters ; and was the King's Col- 
Tors Rule to Charge for the Superplus dug 
o his Majeſtie : with which he uſed alſo to 
arge for Benefices omitted, or undervalue 
the upgiven Rentals; and for che Rents 
f common Kirks, or for their Lands that 

here alfo deſtinated ta the foreſaid uſes, and 
figences of Church and State. For the bet- 
c payment of Thirds, particular Localities 
ere aflign'd in every Benefice, called 74 
Hamption of Thirds, And beneficed Perſons 
ere incapable to ſet Tacks of the particular 
ents aſſum'd, or 0 grant Penſions forth 
jereof ; All ſich Tacks and Penſions being 
ard null, by Act of Council in Febrump 
, which was Ratifyed in Parliament 
„ 1598. In order to the Diſtributing of 
e Thirds among Miniſters, a. Comnfſtton 
« paſs d under the King's Seal, to ſome of 
e Nobility and Miniſtry, for meeting at 
lurgb to W Sci pends for Miniſters in 

| H s planted 
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planted Churches. Theſe Commiſſioners wen Abbe) 
'Ccalled The Plat, and fat yearly in Novemlo ces h 
till Biſhops were reſtor d. (2) I come nexMiame!: 
to conſider how the two parts of Benefiel Ppious 


were diſpos'd of till that time. 

24. When the Eccleſiaſtick Beneficiarie 
Who had Right to their Benefices with the 
burthen of Thirds came to die; the Kin 


olle 
ere 

he Cl 
dt. A 


preſented Laicks, who had been moſt ain{Menfr: 
in the Reformation to theſe Benefices : wü he R 
were called Commendators, and not only i, Hedge 
joyed all the Profits and Caſualities, of bothMnany 
Spirituality and Temporality thereof; but o 
alfo ſat and voted in Parliament, as Biſhops ame 
Abbots, or Priors, according to the DigninMWſter | 


of the Benefice. So the Lord Down, Who 
Succeſſor is now Earl of Murray, was Cons 

mendator of Inchcolm after the Reformation; 
and Mr. Edward Bruce, the Earl of Elgin's Fel 
ther was Commendator of Kinlsſs ; and M. 
George Buchannan our Hiſtorian Commendatui 
of Eroſregal; and Mr. William Melvil Com. 
mendator of Tungland and Killwinning, Bit 
in regard as ſimple Uſufructuaties, they copll 
not trani{mic to their Heirs, theſe Benefics 
Whereof they were Tirulars z they got then 
erected in Lordſhips and Baronies. Howe! 
this was not done with ſuch a careleſs and un 


here 
vitho 


4 
diſtinguiſhing Liberality as ſome would hait 2 


9s believe King Henry the 8th beſtowed i 


Ci a ) An 1606. 
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Abbey Lands in England. ( 7 ) Popiſh Bene | 
ces here not a few, were by King and Pars 


Jiamenc confer'd on Burghs Royal, for the 


dious Uſes of maintaining their Miniſters, 
olledges, and Hoſpitals. Many Churches 
ere united to Colledges in particular: as 


he Church of Porteviot to the old Colledge of. 


it. Andrews. (4) Thoſe of Kilbride, ang 


Renfrew to the College of Glaſgow, () And. 


he Rectory of St. Macbar to the King's Col 
any of theſe were made before the general 
fames the fixch's 11 Parliament, and the fiſt 


iter his Majority, holden in the year. 1587) 


uture Kings not to return to Popery, the 


Wemporality of Benefices was Annex'd to the 
rown, with a Proviſion that the ſame might 


voir place ſa chaiſe ni trop loin du feu, ni trop pres; 
u pour Vavoir le mieux diverti dans le jeu. Hiſtoire 
du ſchiſme D' angleterre De Sanderus hv. 1. Sur la 
. In this Age, ſmall Merits of Conrtiers met with a prodi- 
1045 Recompense for their Serwice. Not only all the Cooks, but 
be meaneft Turn-broach in the Kings Kitchin did lick his Fin. 
, yea the Kings Servants to the third and fourth Degree 
ited of bis Liberality, &c. Fullers Church-Hiſt of Britan, Lib. 6. 


o 


Mm 1607, 


Hs ., 


» 


edge of Aberdeen. As for the erected Baronies, 
\& of Annexation ( which is the 29 of K. 


hereby, for ſupporting the Royal Dignity, .. 
vithout Taxing the Subject, and to ingage 


(7 ) ly evt des gens qui non ſeulement recurent % 


le ſes bien faits; mais qui furent avancez aux charges 
t aux dignitez, ou pour avoir fait rotir a propos un 
ochon de lait, qui etoit ſon grand Ragout, ou pour 


(a) Part, 12, 7, 6, Amo 1592, (b] Parl. 22, 7. 6. ; | 


(ns) 

nevertheleſs be ſer in Feu; and the Eccles. 
aſticks are declared free of Taxation and War. 
randice, except from their own Deeds, as to 
former Feus, Tacks, or. other Rights granted 
by them of the Lands annexed. Preceeding 

rections were Confirm'd, and ſome othe; 
Kirk-Lands left to the King's diſpoſal z with 
2a power to make from the Act, what Excep- MW 
tions he pleas'd, betwixt and the 15 Auguf 
then nex:, ſeveral of which are therein ſub- 
joyned. All great and ſmall Teinds nor feued i 
with the Stock pertaining to any Parſonage 
or Yiccarage, are excepted in the AG; and 
when Stock and Teiads are ſet jn Fey toge- 
ther, the entire Superjority, and nine parts 
of the whole Nuties Payable for Stock and Thi 
Teind, is declared to belong to the King; 
and the Eccleſiaſtick or Titular to hape the 
Tenth.” All Parſons or Viccars Manſes, with 
four Akers of Glebe neareſt to the Church ap- 
pointed for the Miniſter ſerving the Cue, 
All Lands, Teinds, and others diſponed to 
Colledges, Schools, or Hoſpitals, or for ſuſtain- 
ing of Miniſters within Burghs, with all Rights 
of Laick Patronage, wy parry excepred: 
together with the Houſes and yards of Pre- 
lats, and other Poſſeſſors of great _ 
ces, having then, or formerly vote in Parliz- 
ment. The property of all Lands, and others 
diſponed, or fer in Tack, are ſecur'd to ihe 
pertons having Right thereto, for payment of 
their reſpective Duties as formerly: only the 
Supetiorities of theſe, x of Burrows of Regality, 
& Baronie, Heritable Baillieries and Stuartries 
* | 175 ß c formerly? 


eng) 
le. W formerly held of the end are declared to 
Var. belong to the King, and the Vaſſals Heirs to 
S to de entered by Brieves out of the Chancellary; 
nted I without neceſſity upon the Vaiſals to renew 
ling WW their Rights from his Majeſtie. Neither can 
ther W his Majeſtie quarrel the lame, being Con- 
with WW firm'd by him, or his Pyedeeeſſors, for by gone 
cep · N Contraventiog ef any Clauſe or Condition in i 
uguf their Infefemerss 3 ner for Diminution of the i} 
Tub- Rental, if it be not of the old Penny Mail, 1 
eued de liquido in liquidum; nor for Convertion of 
nage MViaual into Silver Duty, or any ather Cauſe ; 
and Except for Faiſhood ; or for not payment and 1 
oge · ¶ performance in time coming, of the Duties ; 
parts Wand Services contained in their Infeftments. # 
This is the Subſtance of the Act. 7 
25. It may be alledg'd againſt this Act of 
he {Annexation ; That the annexing of Popiſh 
ith WBenefices to the Crown, or converting them 


p* Weo civil and profane uſes, is a plain contra- 

fe, Nrention of the Founders Will. But the Act 
d to may be thus accounted for, 1. Moſt of theſe 
tain» {WMortifications were fraudulently elicited from 
.ights Nperlons impos'd on by ways and means of 
pred; {rieftcraft ; and conſequently null. (20 2. 
Pre- Tis the publick Intereſt, that none make bad 


ſe of their property. () And ſince news 


arlia- avere poteft ne Lepes in ſuo Teftamento habeant lo- 
the m, (e) no Teitament againſt Law or good 
o the Wnanners is valid. (4) And therefore it is 
nt of {incumbent on the Orthodox Magiſtrat, as 
As (a); I ! de Jeriſdidli 

| a } . 53: F: de Regul: Juris: |: 15: F wila:S:one. 
e 5) $: . 4 55 4 ſui vel 2 ry 1 c) i 


* HA Legs; 1. (4) 6: 11335; 3: F. coders, 
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GodsVicegerent,to convert to ſome honeſt ang 
neceſſary,uſe of the Republick, that which waz 
left foc an unlawivl uſe.(a)So did the Princes and 

Cities of Germany at the Reformation;& defend. 
ed their practice by many Reaſons extant at 
large in Sleidan. (b)Bug then one will fay,why 
were they annex'd to the Crown? The Reaſon 
given for this in the Ac, is, becauſe former 
Kings having impoveriſhed themſelves, by 
unjuſtly and unprofitably mortifying a great 
Part of their Revenue to the Secular and Re- 
gular Clergy, ; the ſame ſhould return to the 
Crown. From this it would ſeem conſe- 
quential, that ſuch Mortifications, as had been 
made by private perſons, ſhould have allo 
return'd to them. But beſides, that it would 
have been hard to find out the true Heirs of 
theſe Founders and Benefactors, after fo lon 
a time: The Religious Houſes being diſloly'd, 
the whole Revenue did by Law fall to the 
King, as Founder General of them all medi- 
ately or immediately, who confirmed or con- 
ſented to, or at leaſt connived at theſe Foun- 
dations. 2.Theſe Benefices had been originally 
deſtinate to maintain an Idolatrous and Super- 
titious Worſhip, ſuch as Maſſifying for the 
Living and the Dead, Offices to charm Souls 
dut of the Popiſh Priſon of Purgatory ; Inyo- 
cation of Saints, and the conſtant keeping up 
_ of Lights Night and Day for their Honour 
Which doth appear from the Tenor of the 


„I) 1:4: f de Adminiſt: Rer: ad Civitat: Pertinen: I: 16: 
de Uſu & Uſufruttu Legato. (b) Commentar: Lib: 11: 
n 1537; & Lib; 13: am 154% 070 


(nan 3 | . 
and Foundation Charters, that commonly bear pro 
Peccatis Eluendis, pro Anima, pro Redemptione 
and Anime, in Remedium Anime Predeceſſorum, pro 
Salute, pro Luminaribus Conſervandis, Oc. Now, 

t at N that which belongs to a Falſe Religion comes 
why under confiſcation. (2) 3. Que nullius ſunt, 
aſon es ſunt Domini Regis; and theſe were ſuch: For 
met WW the od Proprietars had no Right to them, 
after they were once diſponed ; nor the Reli- 

great gious Houſes after their Extinction. Albeit, 
where a Mortificat ion is made, or a Legacy 

left to one Incapable at the time by a perſon 
"nſe- N who did not know ſo much, it ſhould not fall 
tothe King as caduciary, but remain with the 
allo Donor, or Teſtators Heirs, (b) ſince the pro- 


'ould I perty was never transferred, (e) | 
rs of 26 Many new Erections of Church Lands 
g Wand Tiends into Lordihips and Baronies were 


made after the general Annexation; but with 
che burden of competent proviſions to Minis 
. ſters within theſe Erections. Biſhops Lands 
only were never erected; For that the King 
was reſolvd to re-eſtabliſh Epiſcopacy : On 
the contrary, anno 1597, all Biſhopricks were 
ordained to be diſponed to actual Miniſters and 
Preachers. (4) But then ſome Feus were ſet 
before the Annexation; ſome common Chur- 
ches diſponed by the King; and ſome Patro- 
nages with conſent of the lawful Titular, and 
Ratified in Parliament ; The Caſtle of S. Au: 


k (a) 7: 4:$: 1: FY | ſeqq: Cod: de Hereticis & Manicheis, 
: J. 16: (b) 7: 3:pr: & g: 1: F: de his que pro non ſcriptis habenturs 
Lib: 11; 3 : : Cr de Gaduc: Tollend. c) Mackenzie: O5. 
3 Yon 


we he 44 6; Parl: i: cb: 1. (d) AA 231; Parl. 15:3: 6. 
Foun: W © drews . 


eh, | 

drews was diſponed to George Earl of Dumby, 
and the Lands of Labem and Menimeil, with Mr 
the Fatronage of the Church thereof, to & 
Robert Melvil of Mordicarnie : All which wen 
ſpecially excepted, ſecur'd and confirm'd in 
the Act 16c6 reſtoring Biſhops, 

27. B. Spotſwood tells us, that his Majeſty, WW 
upon ſecond Thoughts, was ſorry for having to 
pels'd the general Adt of Annexation ; and re- Rig 
commended to his Son the Reſcinding theredf 
as a vile and pernicious one. All Rights of Laick 
Patronage were excepted from it: That is ſuch 
Lay Patronages as were Jawfully conſtitute be. 
fore the Reformation ; and not theſe the King 
had Right to as coming in place of the Pope, 
and which he diſponed to Laicks; For the 
latter are ſtill accounted as they were origi- 
nally Eccleſiaſtick Patronages. Provoſtriet 
and Prebendries of Collegiate Churches, Al- | 
tarages and Chaplainries having been founded 
and doted by Nublemen and others for their 
own Eaſe, and Spititual Advantage; they 
were thought to have more Intereſt than other 
Patrons in theſe Benefices, and therefore 
were allowed afcer theRetormation to diſpoſe 
upon them for the Entertainment of Burſars 
in Colledges, without regard to the uſes they 
were originally deſtinate to by the particular 
Foundations. (2) Theſe being unlawful in 
a Proteſtant Countrey ; and the liberal Edu- 
cation of Youth a matter of general concern, 


(a) 45 12: Perl: 3. AF 158: Ferl: 12: 7: 6: AF 54 


Parl; 1. Gb: 3, 


being 


(ung) 
being at that time very much obſtructed, and 
many a good Genius for Learning cruſh'd, 
through the poverty of Parents not able to 
maintain their Children at Schools or Col- 
Jedges 2 It was judg d the mol} ready Expedi- 
ent for remedy of this Evil, co indulge Patrons 
lof theſe kind of Benefices to preſent Burſars 
to them one after another; who might have 
Right to the whole Fruits and Profits thereof 
during their time. So that theſe Benefices 
were only ſuppreſt in fo far as concerned the 
Popiſlh Offices of Religion therein perform - 
> be. Med. Qut of ſome ns Churches Parſo- 
Ling nages were erected. The Lord Chricbtoun, as 
ope, Patron of the Pariſh Church of Chrichroup, 
the having, with conſent of the ArcheBiſhop of 
rigi- S. 4ndrews, to whom Lochqubarret belong d as 
lief Ma Menſal Church, founded the Collegiate 
Al. Church of Ebrichtoun out of the am of theſe 
ded Churches; referving to the Biſhop the Patro- 
heir nage of che Prebends of P ogrie, Arniſtoum, 
they N AMddleroun, and two Clerks, that got their 
ther Benefices out of the Rents of the ſuppreſt 
fore Church of Loc baubarret. Theſe Benefices were 
zoſe in the Year 1596 diſſolv'd from the Colledge 
ſars Church, and erected into the Parſonage of 
hey Benbwick by a Charter under the Great Seal. 
lar Ibis Erection was ratified by the Parliament 
1606; and fleclard to be valid, tho not pro- 
ceeding upon dimiſſion of the Prebendaries, 
and wanting the conſent of the Lord Cbricb- 
lun 23 Patron of the Collegiate Church: Re- 
lrving to the Prebendaries ſettled before the 
Liection, the Rents of their Benefices oueing 
eir 5 


P 
their Lifetime. The Bilhop of S. Andrews did 
alſo ratifie the foreſaid Erection in the Year 
1609. Many Pariſh Churches were united to 
Biſhopricks : As the Parſonage of Glaſgow to 
the Bitboprick thereof; (2) the Church of 
Meigle co the Biſhoprick of Dunke!d ; and the 
Church of Kilmochormuek to the Biſhoprick of 
Argile. (6b) 

28. The proviſion of Miniſters being migh- 
tily diſappointed, and other Inconveniences 
happening by the numerous Erections of 
Church Lands and Tithes; The Parliament 
annulled all ſuch as were, made after the A& 


of Annexation 1587: Except parts of Church 


Lands already erected in favours of theſe who 
ſince that time had been Nobilitate, and ſitten 
in Parhament as Temporal Lords. (e) But 
in regard many others, for the more ſecurity, 
had obtained Ratifications in Parliament of 
their poſterior Erections ; all ſuch as were 
granted and ratified ſince the Act of Annexa- 
tion 1587, and not therein excepted, were 
reſcinded and declared null by the 195. Ad.. 
14. Parl. Fe. 6. This was very diſobliging to 
the Parties concerned and their Friends; and 
therefore to quiet their Minds, all Erections 
of Benefices not being of Cure belonging to 
Biſhopricks were afterward ratified and con- 
firmed : And the general Annexation Act le- 
ſcinded, in ſo far as prejudicial to the Eſtate 
of Biſhops. (4) But their Superiorities were 


(a) Perl: 18: 7: 6: anno 1606. (b) Parl: 23: J. 6: 
a9. 631. (c) Ad 119: Parl; 12;J4;6. (d) A8 % 
Pet a8, J. 6. | 


not 


ES. 
not expreſly reſtored : Only there is a Clauſe 
in the 14. Act. 1. Pari Ch, 1. That the Kings 
| being Superior to Vaſſals of Erections ſhall be 
bur prejudice to Biſhops and their Chapters of 


their Rights of Superioricies. Nor did the 

Chapters recover their Temporaliries till the 

Year 1617; and then the Priory of S. Andrews 

that had been formerly diſponed to the Duke 
gh- of Lennox, and the Houſe of Hamiltoun, which 
ices the Marquis of Hamiltoun had got Right to, {0 
of were excepted. (42) if 
ent 29. I now return to let ſee what came of 11 
Act WW the Thirds. They were diſpos'd of by the '; 
rch Commiſſion of Plat, till the Reſtauration of ut 
vno W Biſhops in the year 1606. who by the 2 A "4 


| 18, Parl: Fa: 6. were ordained to maintain 
| their Miniſters upon the Thirds according to 
the ordinary Aſſignations; And by the third 
Act of the ſame Parliament, to give up ſuſñ- 
cient Rentals of their Benefices within a vear 
| to the Clerk Regiſter, under the pain of 1000 

Merks; That Miniſters might be the more 
aſſured of their Stipends to be appointed forth 
thereof Miniſters payment out of the Thirds 
turn d to very {mall account, for of two Vaiu- 
ations that were made, the one was fo inconſi- 
derable, and low, that their proportion came 
to juſt nothing; And the other in the year 
1584, tho ſomething more tolerable, was fo 
hardly made effectual, through the oppoſicion 
of perſons intereſſed, that all che Miniſters got 


4 by it was ſpent in purſuing payment. So that 


(a) Alf 2. Parl; 22. Ja: 6, 


many 
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many chus'd rather to drop their pretenſiom 
than to vex themſe! ves in vain with a tediou 
and expenſive Procefs. This allowance out of W- 
the Thirds, was to continue till they were 
competently provided out of the Teinds. ( 
But the Thirds happening to be extinguiſhe 


partly by the Reſtitution of Bilbops, who got N diſcot 
Right to their own Thirds; And partly by the 


Erection of Abbacies and Priories, &c. int6 
tempoal Lord(hips, in which the Thirds were 
diſcharg'd in Favours of the Lords of Erection, 
they planting the Churches: That Fond could 
no longer ſerve for a proviſion to Miniſters, 
Therefore Commiſſions of Parliament were 
appointed to plant Churches, and modifie Sti- 
pends out of the Teinds: Which turn'd the 
Books of Aſſumption in defuetude 5 tho they 
flill continue uſeful for clearing the old Ren- 
tals of Benefices. | 
20 Having thus carried my Diſconrſe con- 
cerning Eccleſiaſtical Revenues down this 
length ; The Hiſtory of Tithes would require 
to be more particularly conſidered : But that is 
reſerv'd to the ſecond part of this Book, I 
(hall therefore now ſet my ſelf to treat of the 
Temporality of Benefices. And the propeteſt 
way that I can at preſent imagine of perforit- 
ing this, will be to explain, 1. How Titles to 
Benefices are acquir'd by Ecclefiaſticks; And 
when they commence to take Effect. 2. What 
way they are extinguiſhed, and when they 
ceaſe to have effect. 3. To treat of Rights to 


(a) 4# 10. Parl: 1. Ja: 6. 
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Bnenefices that may be acquir'd from Benefici⸗ 
aries. 4. Of Rights acquirable by Beneficiaries, 
e. To conſider beneficd perſons in tte triple 
pacity of Subjects, Superiors, and Vaſſals; 
ind to ſhew what is due to, and by them, in 
Itheſe different reſpects. Of which I ſhall 
diſcourſe in order as diſtinctly as I can. 


Lt 


CHAP. VI. 


Hom Titles to Bewefices are acquired by Bceles 


ſaiticksz, And when they commence to tale 
Efe? Where alſo of Aumats. 


N Ecclefiaſtick doth acquire the Title 
to a Benefice by ſome certain For- 
mality of Inveſticure from a perſon 
having Right ro confer che ſame. 
Biſhops were elected by the Chap- 
ter of the See they were deſign'd for, upon a 


uite Wwrite from the King called A Conge d Eſlire, 
at r That is a power to elect, who yet were de- 


termin'd as to the perſon by his Majeſties Re- 
commendatory Letter. The Chapters Election 
being return d, the King granted firſt a Patent 
to the perſon elected, carrying a Right to the 
Revenue, which paſs d through all the Seals: 
And then a Mandat to three Biſhops at leaſt 
for his Conſecration, which paſs d only the 
Ctear Seal per ſaltam. () IIa Biſbop was 


li) 46 i, Port: an, J6; 6, 
I a3, 46 uy 


=. T8) 
tranſlated from 
needed not to be conſecrated of new again: 


For Conſecration is an indelible Character 


that needs not to be renewed. (4) The For 
malicy of Admiſſion to inferior Benefices d 
Cure is by Collation, and Inſtitution, unleß 
where the Biſhop himſelf as Patron confer 
pleno jure; In which caſe Preſentation and 
Collation are the fame. Now when the Go. 
vernment of the Church is in the hands d 
Presbyters, the Act of Ordination and Admil. 
fion by the Presbytrie ſerves for all. In Bene. 
| fices that are not of Cure, ſuch as Prebendarig 
or Chaplainries, Preſentation was ſufficient 
without the Ceremony of Collation or Inſti 
tution. ä 5 | | 

2. The Title to an Eccleſiaſtick Office is of 
2 quite different nature from all other civil 
Rights. Since theſe are the Stronger, when 
given for an Onerous Cauſe, as an equiyalent 
price; Whereas all Contracts for gain in the 
diſpoting of the other, go under the odiou 
character of Simoniack Pactions, and the parties 
are puniſhed as guilty of Simony. For this 
Crime is more extenſive than the fin of Sina 
Magus, from whom the name is borrowed 
It was but rate during the firtt three Centuris 
of the Chriſtian Church: The Temporal Ad 
vantages of the Clergy being then leſs tempting 
to ambitious Spirits. (b) But turned more fre 
quent afterwards, as the condition of ths 


- , (a) Hughs Parſons Law, cha: 1. (b) Thenafim Ia diſcipin 
de Egliſe part: a. liv; 3. chap; 1 1. N. 3.5 
| Church 
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cburch was bettered and exalted. with all che 
be circumſtances of Proſperity, Riches, and 
| Grandure. But Thomaſin (a) obſerves imo- 
WW 3$:acal Pactions to haves been more common in 
the Weſtern Chuich, and more auth oriz's in 
del the Eaſt. The Apoſtolical Canons condemn 
deb 25 Simony the purchaſing of Ecclefiaſtical Dige 
nities, whether by Money or Favour, or the 
influence of Secular Powers. (b) Peter Damian 
diſtinguiſketh thi ee forts of $7-ony; One come 
mitted by the hand in making o Preſents, 
munus a manu; another by the Tongue in 
undelerved Praiſes and Flatteries, mwurus a lin- 
ra; A third by Officious Services, munus ab 
obſequio. ( And tis a more heinous Fault 
| with him to compaſs an Ecc eſiaſtick Dignity 
is of by Services done to Princes and greet Men, 
civil chan by open craffick in Money. (4) Some of 
when the Fathers look'd upon Simeony as a Hereſy,if not 
ralent the Sin againſt the Holy Ghoſt. (e) 
in the 3. The going to Rome, or makingApplicationg 
to the Pope for getting Benefices in Scotland is 
interpreted Barratry with us; To be tryed be. 
tore the Juſtices or Lords of Seffion, and punis 
ſhed by Baniſhmene and Infamy. (F) And 
ames Arc-bilhop of Glaſgow was depriv'd aftes 
the Reformation for goingeto Rome. (g) Bar- 


(i) Bid: N. t. (b) can: 31. (e) Lib: 2. Epiſt: 1. Thomaſſn 
bid. part 4. liv; 3 chap: 12 N 1, (d) Did: N 2. (e) Th: 
Ain: 20 24. qu: 100 art: 1. ſect 2. S. Auguſtin: de Hæreſ: 
" Pr: 8. Greg: in Reg: hab: 1. 9 1.06. d. 1. (f Ja: 1. 
Tarl: ) cap: 107. junct: Ja: 6. Parl: 1, cap: 2, (g) Macken. 
t Crim: Part: 1. Tit; 5. §H 4. 
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naiſter is cut off from a ſufficient maintenance, 
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Simony, by corrupting of Eccleſiaſtick Judges, 

4. The puniſhment of Simoniacal Pactions i; 
deprivation and depoſition. (a) And if made 
by the Intrant with the Patron, fo as the Mi. 


anſwerable to the Value of the Benefice, the 
preſentation may be refusd; And the Lord 
of Seſſion are to Judge in this matter. (b) And 
to determine what this Competency is. (e 
Sir George Mackenzie concludes, that whatever 
is puniſhed as Simony by the Canon Law, i Ne 
puniſhable with us, and probable by Oath, 

becauſe of the Clandeſtine Nature of this 
Crime. fd) 
J. Some pretend to palliat their Si ony by 
alledging that they do no more than purchal: 
with Money the Temporality of the Benefice: 
Whom Damian doth with a great deal of Zeal 
confute. Others, to juſtify their Simoni, objed, 
that Saul, when he went to conſult Samui 
concerning his Father's Aſſes, and the Wife al 
Feroboam, when ſhe went to Abijab, to know 
What would become of her Son; Took Pre iſ 
ſents with them: To which Difficulties St. 7: 
rom anſwers, That the Iſraelites whe frequent 
ly conſulted Diviners and Sooth-ſayers, might 
have laboured under a miſtaken apprehenſion, 
that the Prophets of the true GOD were n0 
more acceſſible without Preſents, than tis 
Devils. Farther, tis not ſaid that Samuel fe- 


| (a) C. fieut Simoniaca 6. Extr: de Simmia (b) Jo: 6· Pl 
216% l. (e) Mackenzie, Lid: 9. 31 (d) This, | 4 
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deived any thing from daul, but on the con- 
trary he lodg'd and intertain'd him. And the 
| Prophet Abijab was fo far from accepting the 


Queen's Preſent, that he ſent her away with a 


 fevere Reprimand, and the mortifying predi- 


gion of the death of her Son, | 
6. I need not travel out of our own Coun. 


| try to find Inſtances of Simony, which have 
ſometimes been covered with very thin pre- 
tences. 
the Canons, wager'd a great Sum of Mone 
with King James the Fifth, that he ſhould not 
be prefer d to the firſt vacant Benefice; And 
thereby got himſelf made Abhot of Holy-roodg 
houſe, and then Biſhop of Roſs. 


Witneſs, That Richman, who to elude 


7. All Benefices ſhould be vacant before they 


are filled: (4) That there may be no Votum 


captande mortis aliene ; and the Proviſion ſhould 
mention modum vacandi. (b) But the Pope 
took upon him to confer Beneficia vacatura ex 
flenitudine poteſtatis. To annul which Proviſi« 
ons, the AF 86. Parl: 11, 7 3. Was made. 
Gift of a Benefice in thir Terms, when the 
ſame ſhall happen to vake, is ipſo jure null. (e) 
und a Preſentation being made to one, and 
to another after his deceaſe; The Subſtitution 

as found illegal and unwarrantable, (d) Aly 
cit a Preſentation to two perſons conjunctly, 


(2) Tot: tit: de conceſſi prabend: & Eccleſ: nondum vat: F. : 
e Roye, ad tit: de jure Patron: Prolegom; cap: 23. Bengæus 
le Benefis: ad verb: conceſſa cap: 1, Pr: N. 3. (b) Arg: C. Pres- 
Neri aiſt; 24. Mackenzie Obſerv: on the Ac f. Parl: 22. Ja: 
q i ) Hops Maj: Prat. (d) 24 Januar) 1677, Stuart con- 

dira, EL net 4 ; 


WY 1 2 and 
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and to the Surviver, would be ſuſtained. By MW tou 
the twenty eighty Rule of the Roman Chance: and 
larv, Tantum tempori: poſt wacationem beneficii Ml the 


"  Eeffluere d bet quantum ſufficit ilam ad notitiam [um to t. 


mi pontifi eis pervenire. Which Rule the Lords the 
ſuſtained for the Reaſon of it, without regard I fices 
to the Lawgiver. And therefore Mr. Willian free 
Melvil Commendator of Tungland, his Proviſion Mt fifth 
to the Abbacy of K:lwinning, upon the death any 
of the Commendator thereof, was found null: the s 
For that his Predeceſſor died at Five a Clock I alwz 
in the Afternoon of that day on which the Git Þ Her 
was dated; So that it was not, probable be Que 
King could know ſo ſoon of the Vacancy (a) upon 

8. The fiſt Years Rent of Benefices called poor 
Annats, us'd heretofore to be apply ed to pious ouſly 
and publick Uſes; but at length were claimd 9. 
by the Pope as his property. Some ſay ub WM netic 
22,0thers that Boniface 9. was the firſt who pre. ¶ Rent 
tended to annex them as a fix'd Caſuality to no p 
the See of Rome: But Polydore Virgil (b ) runs Butt 
their Original much higher. Annats were Tran 
condemn'd and aboliſhed by the Council of 
Baſil, and the Pragmatick Sanction ; but in 
manner reſtored by the Concordat. They 
could not be exacted in Scotland without the 
Kings conſent, who got the fifth Penny; and 
ſometimes the Parliament diſpos'd of em. 
(c) For even in the time of Popery, the 
abſolute Authority of the Roman See Wi 
much limited by our Parliaments in matte! 


(a) 
(a) Spotſwood Pratt: Title Kirk-Men and Kirk-Patrin) C 4 
(b) De Invent. Rerum, Lib; 8; Cap; 3, (c Af 4: Pork: 3 1 of 


touching 


(133) 

By touching upon the Regale. The firſt Fruits 
cel. and fifth Penny of Benefices were allotted in 
fic the Year 1584 for eſtabliſhing a Horte Guard 
um. to the King, (a) which is now paid our of 
rds the Exciſe. But Miniſters provid-d to Bene- 
ard I fices under Prelacies were thereafter declared 
ian free From Payment of th. fe firſt Fruits, and 
on MM fifth Penny: ( And 'ris now long ſince 
ach any ſuch Exaction was in Scotland, It England 
null: the Sovereigns pretence to the firſt Fruits was 
lock always kept up from the 26. Year of King 
Cit Henry the Eight Reign: Till of late, that 
the Queen Anne, out of her Princely Compaſſion 
(a) upon che mean condition of the inferior and 
ailed poorer. fort of her Engliſh Clergy, was graci- 
vious i oully pleas'd to paſs from it in their favours, 
imd 9: Annars with us being out of Doors, a be- 
July | nefic'd perſon has Right to the whole Years 
) pre- Rent, if ne enter before Whitſunday ; and to 
iy o no part of it, if he be tranſported or depos'd, 
runs But he gets the half Year, if his Entry, or 
were Tranſportation, or Depoſition be after Whit- 


cil of Hunde, before Michaelmajs; and the whole, if 
t ina ¶ he be tranſported or dep5s'd after Michaelmaſs. 
They Ce) But a tranſported Miniſter was found to 
at the have no Right to a Terms Stipend before his 
; and Collation, though after his Preſentation, als 
em. beit he preach'd once before that Term: Hav® 
„ the ius got the Stipend of the Church he was 


trantported from. (d) 


P by 4 pr rh ee (b) A 26: Parl: 11: J: 
. ' air Inſtit: Lib: 2: Tit: 8: $: 33: July 24: 1662: 
atria ary contra Cunninghame (d) — 225 1676. Gol. 
age of Glaſgow contra Hererors of Jeaburgh Pariſh. - 
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CHAP. VII. 


What way Titles to Benefices are extinguiſh- 
ed; and when they ceaſe io have Hffed? 


HE Canon Law doth make Bene. 
fices to vake many ways : But 
chiefly by the Incumbents Deceaſe; 
(a) or Deprivation; or Reſigna- 
tion; (65) or by his being pro- 

vided to two incompatible Benefices, whereof 

the firſt becomes void upon his attaining pol- 
ſelſion of the ſecond. (c) The legal grounds 
of Deprivation with us are ſet down in the 

132. and 133. Hts, Parl. 8, As 28. and 32. 

Farl. 11. F. 6. As to Reſignations, ſome were 

made reſerving to the Reſigner the Fruits of 

the Benefice by way of Penſion. Which me- 
thod was ' condemned by the Canon Law ; 
and yet the Popiſh Prelates at the Reformati- 
on finding themſelves going to be curn'd out, 

did demit their Benefices reſerving their own 

Liferents. Whereby the Benefices came to be 

neglected, ſince they who ſhould have ferv'd 

the Cure had nothing for their Pains, To 
correct this ' abuſe, all ſuch Contracts were 
annulled by Authority of Parliament. And it 
was declared, that no proviſion thereafter to 


(2) Reaper de Benefic: ad Verb: Conceſſa: C: 1: S: 8: N. 2: 
F: de Roye ad Tit: de Jure Patron: Prolegom: Cap: 23. (b) 
Lid: Bengæus, bid; 5: 9: N; 1. Cc, (c) 16id;$; 3. N. 2: 
A333 
3 


any 


1 
any Prelacy. not vacant by the poſſeſſors Des 
ceaſe, Forfeiture, or ſimple Dimiſſion, ſhould 
de valid. (2) The Stipend of a Miniſter 
E ſuſpended doth not vake : The Suſpenſion be- 
ing only interpret tu be ab Officio, non Benes 
cio. () 
4 2. The time was, when the Goods of the infe- 
| rior Clergy did at their Death fall as Caduciary 
to the Biſhop ; and in like manner they did 
meddle with his, when he came to die. Covare 
| ravias(c)dath inſinuate, that theBiſhops of Spain 
muſt have the Royal Aﬀent, before they can 
| diſpoſe in Teſtament of their Eccleſiaſtical 
| Revenues; or dying Unteſtate can be ſuc. 
| ceeded therein by their lawful Heirs. And 
it was long a cuſtom even in Scotland, that the 
| King ſucceeded as Executor to Biſhops : 
Which William Lande! Biſhop of S. Andrews got 
| diſcharg'd by King David Bruce; with liberty 
| granted to Prelates freely to diſpoſe of their 
Goods by Teſtament, and to their neareſt of 
Kin to ſucceed them ab Inteſtato. The benefit 
of which priviledge he himſelf firſt enjoyed. 
| Now by our Law Prelates, that is, all bene- 
| ficed perſons may have Heirs, and Heirſhip- 


{ Noveable. (4) Pho the AR of Parliament 
| (e) be only expreſs as to Barons, Gentlemen 
and Freeholders 


3. Benefic'd perſons have not only a Right 
to the profits of the Benefice during their In- 


(2) 48 1. Pari: 9: J: 6. (b) July 26: 1661: Ker 
mira Pariſh of Cariden, (c) In Cap: cum in Officiis de Te- 
fam: N. 9. (d) Stair Inſtit: Lib: 3: Tit: 5: S: 9: Mackenzie 
Obſerv: on the 54: AB, J: Parl: 7: 3: November 28: 1623: 
Rig contra Mackenzie, ('&) a; Ad 54. 

| cumbency, 


it} nas *') 
cumbency. and a power of Adminiſtration] (2) 
or doing Deeds effectual aſter their Death, or 
remave: Bur alſo when they are gone, their and t 
W.ves, Bairns, or neareſt of Kin, get a por! the C 
Hon called che Am: * Which: from the Ex. 
ample of the *ax-» Reformed Church, King (5) 
James 6. introduc'd here by a Letter to the N Peat 
General Aſſemblv ratified by them. This 4m other 
is now determined to be half a Vears Stipend Iunta 
or Rent or the Benefice, over and above what Hneed' 
was duc ro the Defund. Thit is, if he fur. be di 
vive Whitſunday the one half of that Year is WaffA 
due fo” his Incumbencv, and the other as long: 
Ann: And if te die alter Mi haelmals, che Windui 
half of che next Year goes for the Ann. late n 
(2) But vet ia Miniſter - having ſeiv'd the Wion | 
Cure till Mbit ſunday, was found to have no ave | 
Rig'r to that ha. f Years Stipend; in 'regard Wot th 
he did not take the Teſt before the fil} of ed o 
January 1682, as all in publick Office were Waqu: 
appointed to do: ( b Albeit had he died the 
before January 1582, bis Repreſentatives Wpoſici 
would have had Right thereto as Ang. Ine Feu 
Ann is equally divided betwixt the Relict and not f 
the Children ; or failing theſe, bet vixt her cum 
and the neareſt of Kin. ( c ) If chere be Wente; 
neither Wife nor Chi dren, it belongs to the med 
nearelt of Kin, (d) and extends to the Rent And 
of the Glebe, if there be no new Intrant, 


(a 

: , 16 

(a) Ai; Parl. 2 8, z. Cb. 2. (b)] February 1685: 1 
Hume contra Galbraith Ty Sta!r Inftit. Lib.” 2. Tit. 8. b. 1 
34. Mackenzie Obſeru. on he 4 Act, 3. Parl. AX Maory.. (0 ) * | 
July 6. 1665 Col vil contra Lira Balmerinich, Joe ©4: 1663. TR, 


. contra Executor of Murray, 


(a aber 


6137) 
ion) () otherwiſe not. For if there be an In- 
, or trant, both Manſe and Glebe belong to himz 
heir Wand neither of em fall under the Ann: unleſs 
por, Ntbe Glebe was ſown by the Defunct and the 
Ex. WCrop: upon the Ground t the Intrants Entry. 
Ling “) An Ann will be due, not only upon the 
the N Death of Biſhops and Miniſters ; bu: of any 
Am other bencticed perſon ; tho not upon a vo- 
end luntar Renunciation of the Benefice. (c) It 
v hat needs no confirmation, (4) Neither can it 
ſur. Whe diſponed to Strangers by che Defunct; nor 
ar 1s Waff:ted by his Credicors, For it never be- 
r a5 Wlong'd to him, but is only a Gratuity the La 
_ the Winduigeth upon the account that Clergy-men 
Ann, Ware not ſuppos'd to die rich, (e] Yet a pen- 


the ion granted by a Biſhop was not only found 
no due during his Life. but after his Death out 
gard Wot the Ann. (F) A Biſhops Ann comprehend- 
t of Wed only a Right to the Quotes of Teſtaments 
were actual y conficm'd in his Lifetime, or during 
died the currency of the Ann. (g) Altho a Com- 


poſition paid by an Appryſer, or the double 
Feu Puty by an Heir for their Enttiy, would 
not fall under the Ann, but belong to the In- 


her Mcumbent ; For only the Biſhop bimfelf could 
e be enter Vaſſels; whereas Teſtaments are confir- 
> che me d by the Commillirs without the Riſhop. 
Rent And the Quote is due for the Confirmation. 
rant, | | 


(a) July 19. 1664. Inter eoſdem Stair, Ibid. (b) July 

1685: . 1665. Colvil contra Lord Balmerinoc h. ( c Mackenzie, 

8. h. bid. (d ) July 26 Ker contra Pariſpioners ef Cariden. 

(e) Mackenzi- Inſtit Lib. 1 Tit. 5 (t) February 28 1628. 

Bairns of the Bijhop of Galloway contra Comper. (g) July 
d, 1676, The Bijbop of Edinburgh contra Wiſhart. 
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CH AP. VIII. 


Concerning Rights to Benefices that may le 


acquired from Beneficiaries. 


Y the Canon and Civil Laws, the 
Patrimony of the Church is not alie- 
nable. (a) Except, 1, For pay- 
ment of the neceſſary 
Church contracted for upholding 

the Fabrick, and for the Defence of the Chri- 

ſtian Religion ageinſt the Inſults and Machi- 

nations of Hereticks or Irifidels. 2. For a 

pious Cauſe, as to maintain the ſtarving poor, 

or to Ranſom Chriſtian Captives from Infidels, 

3. For the greater Good of the Churchzas where 

the Lands are not otherwiſe ſo improvabk. 

() And becauſe Eccleſiaſticks finding then 


ſelves but Adminiſtracors or naked Liferenter, 


might have pothbly been tempted and pre- 
vailed upon, by the Influence of Friends and 
Kinſmen, to dilapidate their Benefices, to the 
- Prejudice of Succeſſors; their management 


and power of diſpoſing was, by the Canon 


Law, put under the Check of ſome Limitati 
ons. For no Prelate, whether Regular or 
Secular, could do any thing material, without 
conſent of his Convent or Chapter, and allo 


f (a) c. Sine Exceptione, 5 2. Cauſ. 12. Qu. 2. C. nulli licesf 
J. Extr, de Reb. Eccleſ. non alien. I. 14. C. de SS, Ecclifii 
(b) Claſſ in Cauſ. 12. N. 2. of 


Debts of the ; 


unde 
that! 
14) 

did n 
Rent: 
at ve; 
| wher 
into! 
bited. 
the t 
ied: 
nling 
tione 
the t 
the 


„ 

Ache Patron) if there was one; (4) nor in- 
ferior Beneficiary, without conſent of bis 
Patron. And even Deeds done with conſent 
Es ſaid is, were lyable to certain Reſtrictions 
„ze Vof time, and an Onerous Cauſe; and to be 
performed with ſolemn Formalities. 

nefices at the Kings Preſentation, were ordain- 
the led to find Caution, before expeding of the 
alie- Kignature, to leave the Benefices in as good 
DUY* Weaſe as they found them. () Miniſters are 
ng bexpreſly diſcharg'd to dilapidate their Bene- 


ding fices, by ſetting them in Feu or Tack, with 
rl. Diminution of the Rental paid at their Entry, 
cl under the pain of Deprivation; beſides the 
o Fullity of the Right. Cc) And Rights of 
1 


that nature granted by Prelates are alſo null. 
4) To elude which, the benefic'd perſon 
did not give down of the Number of the 
Rental Bolls, but converted them to Money 
at very inconſiderable prices. For obviating 
whereof, ſuch Converſions of Victual Rent 
Pie. into Money below the true value was prohi- 
5 and bited. (e) But the price that the Bolls gave 
o the the time of the Converſion is only conſider- 
ment Wed: Since both Parties took the hazard of the 
400M Wriſing and falling thereof. And the Sum men- 
at ¶tioned in the Converſion is preſumed to be 
ar or Wthe true value, unlets it can be proven, that 


* the Victual then fold at higher prices. 


Tels, 
[here 
able. 
hems 
Mets, 


Ji lice (a) Craig Teugor, Lib. 1.Dieg. 1, (b) AG 11. Parl. 10. 

Eccles . 6. (c) A# 101. Parl. 5 J. 6. (d) AF r1. Parl. 10. 
7.6. (e) lbidgm, (f) Mackenzie Obſerv. on the 1 1. Act 

ts. Parl. J, 6. ; | 


% 


2. All Eccleſiaſtical perſons entring to Be- 
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(F The dilmembring any part of a Benefice 
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140 ) 1 
is declared a Dilapidatior, (4) But ſince all ¶ Tepm 
that I. Wicquites of a Beneficiary is, that he Nit wor 
do not prejudge his Sue ceſſors, by leaving the poſtul 
Ben:tics wider a lefs Rental ard Value chan their! 
he found at his Entry: His granting of Rights Mio do 
according to ihe Original Rental, or Feu Duty 
at his Admillion co the Benefice, will not be 


conſtructed a Diminution ; tho the ſame ha 4 
been im proven & augmented during his own {Wmatio 
I-cumbency. do it was found no Dil apidati- {were 
on in a Biibop, to pal. from Certification ob» {com 
tained by im in an Imprcbation againſt his them 
Vallais, and to give a new Charter for the old anne! 
Feu Duty. (6, >. G. Mackenzie is of Opini- vera. 
o „ (e) that ſuch a new Right ought to be {major 


faitzined, to made by the Succetlor of him coulc 
who vbrained the Certification; and that, for 
the fam: R-afton. Rights flowing from bene- And 
ficd perlons af er Reduction obtained by but 
thunm vs nn ſolutum Canonemy are good and ur- dice. 
qua teilabe. but it wou'd ſeem, that Bithops {venice 
could ci her dilipidace their Bend fices dited- her 
Iy. nor Yet ind irectly, by omitting lawfu De- ſhou! 
fencis in a Viocels ; and chat therefore Com © Cav! 
Fetent and Omizted was not reievaiit againſt In C 
Theu SuCceiios. . 
3. No Ec<clchaliick ſhoud grant any Right {june 
to his Benetice, tijt once be is compiea:.y us witk 
v<it-d in his Office. And by the . Att, 22. wid 
Perl. F. 6. A bihop bad no Right to che N bou 


2) 3. Par 18. J. 6. ( ) 27. January 1676 (: 
. F N J 107% 

Bj» p of Cai: neſs contra Innes, (c) Obſerv. on the O Af * 2 
Part. 7. I. 6. * 


Temporalich 


with their conſent: 


PRE... 3 
Tepmorality, till after his Conſecration. Yet 
it would ſeem that Biſhops ele&. and Biſhops 


¶ poſtulat us'd to diſpone or ſet long Tacks of 
their Kirk- Lands; fince they are Diſcharg'd 
10 do ſo by the 77. Ad, 9. Parl. Queen Ma» 


77. And Biſhops elect, ExerCent ea que ſunt 


| juri{diftionis ; fed non ea que ſunt Ordinis. (a) 


4 B:cauſe- the Popiſh Clergy at the Refor- 


mation were put from their Benefices ; They 
were declard free of Warrandice, except 
from their own Deeds, or Rights granted by 
them, of, or concerning their Temporalirres, 
anne xed to the Crown by 
Inexation 1587, (b) which was done only 22 
g majorem cautelam.For by the common Law they 
could not have been reached for eviction 
| proceeding upon a ſupervenient Statute, (e) 
And nothing can infer Eviction or Recourſe, 
but what had a Cauſe anterior to the Warrane 
dice. The Loſs or Gain by all caſual Super- 


the General An- 


veniencies being the Purchaſers ; unleſs 


where the Contrary is expreſt. Church men 
E ſhould warrand all Rights made for onerous 


Cauſes by chemſelves, or their Predeccſlots 
in Office to lim who is in poſſe ſon by vertug 


thereof. The Biſhop and Chapter are con- 


junctly lyable to warrand Deeds cone by bim 
But che Biſhop alone, . 
without the Chapter is not. Nor isa Pation 
bound to warrand Rights granted by the 


(2) Greg Theloſ, Syntag. jur Part 2, lib. 15. cap. 12. 
V 23. Mackenzie Obſerv. on the 77, df. () d 29. 
= 110. Parl. 11. J. 6. (e) Mackenzie on the ſaid 29. 
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( 142 ) 
Berieficed perſori with his Conſent. Church: 
Lands being diſponed with abſolute Warran. 
dice, the Diſponer was found oblidged ff 
Warrand from an after deſignation of a Glebe; 
tho it was alledg'd that the fame was evicted 
ex natura rei, and not ex defectu juris, But no 
Recourſe was allowed againſt him upon 1 
Deſignation for Horſe and Cows Graſs to the 
Miniſter, conform to the 21 4d, 3d Se. of 
King Charles the 2ds firſt Parliament, (4) 
The Reaſon of the Diſparity was, becauſe 
the 4# 21 was a Supervenient Law, and de 
clared to be Effectual from the year 164), Nei 
only as to Manfes, and not as to Horſe o {ain! 
Kines Graſs. But then ſince the RetroſpeR i; 
not expreſly in favours of Glebes, it would ſeem i 
that they alſo ſhould have been determin'd by 
.the common Law. 5 
5. Rights of Benefices acquired from Bene- 
ficiaries are either abſolute, and perpetual, 9 
temporary. The Latter is conſtitute by 
Tacks or Penſions; The other by Diſpoſiti- tl 
on or Adjudication ; and both by Poſſeſſion. Þ 
I begin with abſolute Rights. | 


(2) Dirletm Deeiſ. 15. July 1667. | 


043 ) 


SECTION I. 


| of Diſpoſitions and Feus granted by Eccleſi. 
aiticks of the Temporality of their Bene- 


) the fices. " | 


ry { A Diſpoſition of Church-Lands is a volun- 
cauſe rary Alienation thereof, to be holden 
d de of the Diſponer, or of his Superior, 
649, Neither Feu, or Ward, or Slench, and con- 
ſe 0 taining ordinarly a Precept for Infeftment, 
e& i; Noth the ways of A me, and De me: The one 
ſeem baſe, and the other publick. But a publick 


Anfeftment in Lands to be holden of the Diſ. 
poners Superior, is null until it be Confirm'd 


Bene: y the Superior. (4) Nor will a baſe Infeft- 
al, f ment without Confirmation exclude Recog- 
by nition, or the caſualities of Ward, Non- en- 
oſiti- Ntry and Liferent Eſcheat, falling to the Supe- 


rior by the Diſponei's Death and Rebellion. 
And in a Competition upon ſeveral Confir- 
t _ the laſt Right firſt Confirm'd will be 
Ppreſer'd. 

2. All Feus of Church-Lands beſore the 
year 1558 ( when the Reformation began) 
not Confirm'd, either by the King or the 
rope, are declared null. (5) Noc as if the 
Fopes Confirmation had been ever neceſſary 
y any poſitive Law with us. He us'd indeed 


> lion, 


[ION 


(a) det 66, Perl. f. J. 6. (b] 44 7: Perl. 9. J. 6, 
= 


3 -. 


to Confirm Rights made of Church Lands: By Con 
that was a Priviledge he had uſurped, as pre. inval 
tending to theuniverſal Supet 1o1ic. & Patron, of C 
age of all Benefices;and to the ſole Right of be te ; 
ſtowing them contrary to their own Canon} = © 
Law, 4) For Feus of Churchelands print 287. 
to the Reformation, were and are valid with. Feu- 
out any ſuch Confirmation. The Ad 7. Pal and 
9. FJ. 6. being only made to obviate the Dj the f 
Iap dation of Bcnefices, which was frequent "rt 
about the time of the Aboliſhing of Pope Une 
It wou'd appear from the Narrative ot the 775 
190 A&, 13. Parl. J. 6. That we had no an-; ye 
tient Statute or Conſtitution, requiring either 4 1 
King or Popes Confirmation to Eccleſiaſtick = 


Feus: But the neceſſity of the King's Con- Ge « 
firmation is clear from R. Majeſtatem, Lib. 2. thin 
Cap. 23. for ſuch Lands are de Eleemoſyna Re 


. {A no C 
gis, and preſumed to have been given by out men- 
Kings for praying for them, and therefore 3 
ſhould not be inverted to another uſe without W v4 
their conſent. Which Priviledge the Pops it out 
his arbitrary manner, did afterward aſſume ¶ cum 


to himſelf. 
3. By an Ad of Secret Council, Septemb tion 
TO. 1561, and the 2. 4dt, Parl. 1. J. 6, The bey 
ſeeking Confirmations from Rome, was Dib wou 
charg'd under the pain of Barratry. And ia firm; 
Queen Maries tenth Parliament 1564, the mig 
Queens Confirmation of Infef:ments given the 
ſince the 8 of March 1558, is declared Equ 
valent to the Popes in former times; and nis. ( 


(a) & aun liceat Pape 12. qu. 2 — . 
Confirmation 
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Confirmations after that year, are declared 
invalid. By the 7. Ad, 9. Parl. J. 6. all Feus 


of Church lands, not confirm'd by the King. 
are null by way of Exception. But this Ac 
was afterwards reſtricted and qualifyed by the 
F. 6. which allows no ſuch 
Feu-Infefrment granted by Prelats of old, 
and Authoriz d by the conſent of King Fames 
the fifth, or any of his Predeceſſors under the 
Privy Seal, to be quarrelled for want of Con- 
firmation. Tho the Acts of Parliament be only 
expreſs as to the Confirmation of Feus ; Long 
Tacks for three Nineteen years (as Balfour 
in his Pratticks obſerves ) are eſteem'd Alie- 
nations, and ſhould be confirm'd. Yet in re- 
gard the Acts only require the Confirmation 
of Church-Lands, The Lords inclined, to 
think, that Feus of Salmond-Fiſhing needed 
no Confirmation. ( « ) And found an Infeft- 
ment in an Office of Forreſtry, whether- hol- 
den Feu, or Ward, with a Duty out of the 
whole Lands of an Abbacy, to be valid with 
out Confirmation. () Nor was the Cir- 
cumſtance that the Duties of the Office affected the 
Lands, thought material. Seing a Conſtitu- 
tion of Thiclage upon the Lands of the Ab- 
bey, to a forreign Miln for a Thirled Duty, 
would pot have been Null for want of Con- 
firmation. And yet at this Rate, the Abbot 
might have eluded the Law, and exhauſted 
the Benefice. I find it not decided, whe- 


(a ) Mackenzies Obſerv, on Act 5. Parl. 0. 3. 6 b ) 
January 20, 1666, Lord Rentoun contra Feuers of Coldinghame, 


K 


II 
ther 


ther Infeftments of Church-Lands holden Majo 
Ward need Confirmation or not; Nor ſhall N this | 
I interpoſe my Judgement in the point : But ¶ ſpect 
Sir Robert Spot ſwood ſays, (4) That Confit : trey. 
mation of Kirk-Lands is only mean'd of Feu. Conv 
Lands. The Charter of Confirmation wa; mal, 
not probative, except the confirm'd Charter Wappen 
was produc'd; and if the Confirmation was For of 
granted by the Popes Legate, or any Com did ſe 


miſſioner; the Commiſſion behov'd alſo to Wang n 
be produc'd. () Proceſs was ſuſtained When 
in a Removing from Church- Lands, upon a Will pr 
Seaſin confirm'd after the Warning, but before Mut at 
the Summonds.! (C) Whether a Law re; Wo whi 
quiring Confirmation to Feus of Eccleſiaftic Wabſcr 
Benefices, was abſolutely neceſſary before ot Hnent. 
ſince the Reformation, or not: There wa rivile 
ood reaſon for it about the time of the Re» Wt. 4nd 
formation, when the Popiſh Clergy forefeeing {Wublcri 
clearly that their own Intereſt in theſe Bene: Ned a C 
fices could not laſt or ſtand long, did prod- f a 1 


gally Feu them out to their Friends. Þ /epar 
4.No Prelate could Feu ont any part of his be: nt. 


nefice without conſent of the Chapter or Con- Mith b 
vent; at leaſt ofthe moſt part of the Menibers ut eve 
beſide the Setter, (d) Whereof ſuch as had two W'tber 


Benefices had two Votes. (e) But perſons ſub· rt of 
ſcribing as Members of the Chapter, are pte: lteric 
ſum'd in Law to be Members, and alſo the cura 


(a) $; 
as ibid 
) Lib. 
11 


( a ) Trat. Title, Confirmation of Kirk-lands. (b) Jil 
" Ce) ibid, (d) Craig Fexd. Lib. 1. Dieg. 11. Sf 
zit. lib. 2. tit. 8. 5: 17. (e) Craig ibid. Mackenut 

Obſerv. on the 2 Act, 22. Parl. J. 6, Te 
. Mzjority, 


3 3 1 147 ) - ESE, 
en Majority, unleſs the contrary is proven: And 
all W chis Majority is to be calculated without re- 
ſpect co Minors, or Abſents out of the Coun- 
trey. (4) And if there be no Chapter or 
Convent, the Prelats Deed is ſufficiently for- 
mal, having the common Seal of the Convent 
appended with the King's Confirmation. () 
For of old the Appending of the common Seal 
did ſerve for the Chapters conſent, that bes» 
ing never done but at a ſolemn Meeting 


0 to 
ned Neben the Members were capitulariter congregati, 
on 2 ll preſent, and the plurality conſenting. 


But at length to obviat Fraud and Forgery, 
0 which Deeds only Seal'd were obnoxious ; 
dableribing was enjoyned by Act of Parlia- 
ent, (e) Yet it continued the peculiar 


re Of | 
was riviledge of the Arch-bilhop and Chapter of 
Re: . Andrews, that their Seal did ſupply their 


ubſcription. (4) The Canon Law requi- 
ed a ChapterlyConvention to theAuthorizing 
Ha Prelats Deed ; as if emendicata ſufſrag ia, 
ſeparatim impetrata, did not import a Con- 


us Be» nt. But this is not only tacitely diſpens'd 
Com ich by our Cuſtom, as Craig (e)] obſerves: 
mibers Wit even by an expreſs Statute. (F) Nay, 
d two rther; an Inſtrument of Reſignation of a 


art of a Benefice was ſuſtained, tho of a date 
lterior co ſome of the Subſcriptions in the 
ocuratorie. (g) But no Subſcription by any 


(a) Stair ibid, Mackenzie ibid, (b) Craig ibid, ( c ) 
as ibid, (d) Act 3. Parl. 18. Act 8. Parl. 19. J. 6. 
Lib. 1. Feud. Dieg. 11. (f) Act 3. Parl. 18. J. 6. 
INV. 16, 1624. Hope contra Miniſter of Craighe!!, 

jorit 2 05 
Jo K 2 of 


— 
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of theſe Conſenters will avail, if obtained i 6. 4 
ter the death or deprivation of the principy pen 
Granter of the Right, or of any of the othalifffar/ all 
Subſcribers. For they cannot be faid to con the 


ſent who are not alive, and in Office topethy 
at the time, and where many ſubſcribe ſep: 
rately as Conſenters, the laſt conſent is draw 
back to the firſt. (2) And therefore if a Prela 
having granted a Right in Favours of ons 
without the Majority of his Chapter ſubſcrit 
ing, ſhall change his mind, and diſpone the 
{ame thing again to another with a full Cha 
terly conſent ; The ſecond Right will be yr 


Jhapt 
hePre 


ferred: Altho the ſirſt came afterward to h 5 
perfected by the due complement of SubſcripMMter o- 
tions. (b) Rights granted by beneficed perMdone 
ſons in manner foretaid, were ſufficiently valifWis, T. 
even in time of Popery, without the PopeWlacy, 
confirmation: Albeit many perſons for farthe is ind 
ſecurity took Confirmations. | ces pe 

5. The Generalicy of Feudaliſts are of Oi mon; 
nion, that tho theſe Cautions and SolemnitiWlone 
mult be obſerv'd in the firſt Alienation ai Chur 
Benefice, yet that if the ſame ſhall afrerwaWReſip 
return to the Church, through the Vaſſals D tive. 
linquency, or otherways; it may be fewedoffl the B 
ver again by the Prelate without conſultingi¶ tione 


Chapter. But Craig (c) is clear, that acc 
ding to our Cuſtom, the conſent of the C ther 
ter is requiſite, Tam in rencvatione quam in di be cc 
natione feudi. | the 


(2) Craig Mid: Mackenzie Ob ſe: v: on the 48 2. Pl. (a) 
| C 


6 


Ju: 6. (b) Craig! Bid. (c) Did, 


2 ( 149 ) 
ned ol 6, 4 Chapterly conſent was not only an in- 
1ncipdſpenſable Formality in the Deeds of Prelates; 
e othelfur alſo neceſſary to Legittimate and Strength- 
to con the Deeds of the Subaltern Members of che 
pethaWhapter.(a)And as nothing could be done by 
e ſepaMhePrelate without conſent of his Chapter, or 


drawimoſt part thereof: So neither could the parti- 
PrelayWeulars Members of the Chapter do any thing 
* n their private Benefices without conſent of 
aD leid 


im, and the Plurality of the Chapter: Ex- 


>ne tient the Members of the Chapter of the Arch- 


 ChapWbiſhop of St. Andrews. (b) | 

be pe 7. It is an ordinary Queſtion, whether ſede 
d to M vscante, while there is no Prelate, the Chap- 
1bſcripMiter or Convent might do what he could have 
ed pe done with their conſent 2 And the Anſwer 
ly vals, That during the Interval of a vacant Pre- 


; PopeMWlacy, the Right of Adminiſtration in Spirituals 
farthaWic indeed lodg'd in the Chapter, as to Benefi- 

ces pertaining to them and the Prelate in com- 
of Oi mon; but not where they belong'd to him a- 
mniteWlone; (c) Such as Menſal or Patrimonial 
n Churches. Neither can the Chapter receive 
erwar Reſignations; that being the Prelates Pretoga- 
als DF tive, But they may conferr Benefices fallen to 
>wed ON the Biſhop jure devoluto, ſince that happens ra- 
Itingiz tione juriſdictionis; and may alſo give Collation 
t accu upon the Patron's preſentation ; and in all o- 
e Cl ther caſes, where the Biſhop himſelf might 
in i be compelled to do it: (4) For the Dean of 

the Chapter, while the See is vacant, is the 


. Parl. (a) Stair Inſ it: lib: 2. fit: 8. S. 17. (b) Mackenzie 15:4: 
le) Craig Lid. (d) Hope Maj: prat. : 
Biſhops 


( 150 ) 
Biſhops Vicar General, and has the ſame powet 
he had in ſpiritualibus, and in matters qu ſun 
neceſſariæ juriſdictionis. As to the diſpoſing of the 
Temporality bygranting voluntary Rights, th 
Deed of the Chapter is not ſufficient : For the 
Fruits and Profits ſede vacante fall to the King, 
or to the proper Patron. (a) Therefore a Fey 
granted by the Vicar General, with conſent 
of moſt part ot the Chapter, while there wa 
no Biſhop, was reduc'd: As being a volunts 
ry Deed, that requir d to be Authorized by the 
Prelate himſelf. („) Nor would the Lord 
ſuſtain the Queens Confirmation obtained al. 
ter intenting of the Reduction, to ſupply the 
want of the Biſhops conſent, the ſame bein 
only general, and in common Form, without 
mention of ſupplying of the foreſaid De. 
—_— (cc) | | 
8. As Prelats with conſent of their Chapter: 
or Convents are Impower'd to grant Feus of 
theic Benefices; The like may be done by In. 
ferior Eccleſiaſticks, ſuch as Parſons, Vicar, 
and others, with conſent of their Patrons, (4) 
And tho 1 reckon'd Provoſts among Prelates 
(e) it muſt be conſidered that they are ſo fa 
of an inferior Order, That Deeds doneby 
them require the Patrons confent, if there be 
one, as well as the Chapters. (7) But vet 
Patrons may gift away Prebends without the 
concurrence of the Provoſt, or Canons; unlel: 
(2) Craig Lid: (b) Spotſwicds Pratt: tit: Kirkmen ani 
EKirkpatrimmic; (c) vid. 
chap: 5. N. 3. (f) Stair Inſtit; lib: 2. tit: 8. §. 19. 


(d) Craig Ibid. (e) Sr 
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1 1 
e be otherways provided by the Foundati- 
on. ( . 
rw 9. If is much queſtioned, if any Eccleſiaſtick 
; the without his proper Conſeners,may better and 
improve the Condition of his Benefice? Some 


Ling think ſuch a Feudal Contract would be ipſo 
a Fe MM jure null, as if it had been done by a Minor 
nſent having Curators, without their conſent; O- 
e was fl thers alledge the contrary, and that as a Minor 
ane, may without conſent of his Curators make his 
y the condition better, and contract profitably, fo 


Loch may a Church-man without conſent of his 
eg of WI Chapter or Patron, I ſhall not be poſitive in 
the Matter, becauſe the Learned Craig is a non- 
bein liguet, tho he ſeems to incline molt to the 
latter Opinion. (6 ) 
10. The King grants Infeftments upon Re- 
ſgnation, periculo petentis, who gets no farther 
Right than the Reſigner had. But an Infeft- 
ment of Kirk- lands by vertue of a Charter ſub- 
ſcrived by an Abbot, with conſent of his Con- 


by In WF. b ; 

ricas, ent, proceeding upon Reſignation without a 
ns. (4) a ſpecial Reddendo, and only relative to the for- 
elares We Infeftment, was ſuſtained. (cy For the 
ſo fa (£98 and Kirkmen are in a different caſe; and 
one by uns; paſs not His Majeſties hand ex certa ſci- 

(7118, 8 

8 11. Biſhops were allowed to Feu out their 


Ward-lands, when they were barren, to a 


ut the / 
unleß ompetent avail; That is, for the retoured 
Duty at leaſt, Act 9. Parl: 23. Ja: 6. But this 
_ 2) MHaclenzie Obſerv: on the 12. AG 1. Parl: Ja: 6. (b) 


040 loid. )c) January - 17. 1666, Lord Rentoun contra the 
ef Coldingham, 
Statuts 


| 6729 1 
Statute was Temporary; For under the 1af 
Eſtabliſhment, Biſhops could neither Feu not 
Tax their Ward- lands. Both theſe being looks gtantt 
ed upon as Deeds of Dilapidation. beef 


— 
* „„ — 


er. 1. cauſe 


Of Tacks granted by Eccleſiafticks of the ing tl 
| Ter poralig of their Benefices. 


TACK is a Contract of Location, Nack 
whereby one grants a Right to the Hof T. 
Uſe or Profits of any thing during 2 
determined time to another; For pay ment ol 
a certain Hire, called, The Tack-duty, We 
term the Granter of the Tack the Setter, and 
the Receiver the Tackſman. 
* 2. The granting of Tacks or Leaſes by Ec- 
cleſiaſticks to Secular Perſons, was once a rare 
thing: For when the Clergy lived in eommu- 


Righ 
its fa 
the 1 
duty 
ſtion, 


nity, they cultivated their Lands with their Wee th 
own Hands. (4) Bur at length Tacks by WT. 
Clerzy-men of the Rents of their, Benefices Ning 
turn d fo frequent, and withal ſo per nicious to mer 
the State of the Church; That Laws were Wi. na 
made for regulating and reitricting that practice. Nike 
Which required to the Validity of theſe Tacks, 4 
that they be not ſet with diminution of the ab 
Rental, (pay d at the Setter*sEntry ) whether for 
fewer Bolls, or at an undervalued price; That ti) 
60% Tit 


( a) Bengeus'de Beneficiis ad, werb: cum: ſuo Rede tu cap. 3. m, ( 
r e 
WE the 


— 


J 
he Major part atleaſt of the Chapter, or Con- 
ventual Brethren conſent, if the Deed is 
granted by a Prelate; and if by an inferior 
beneficed perſon, that the Patrons conſent be 
interpoſed 3 and the other circumſtantial So- 
lemnities obſerved as in the caſe of Feus. Be- 
cauſe it might have been pretended; That 
however Beneficiaries were tied up from leſſen- 
f the Ming the fix'd and conſtant Rent of their gene- 
ces by Tacks, to run after their time; yet 
Ithe Caſualities of the Benefice fell not under 
„the Prohibition. By the 5. At 22. Parl Fa: 6. 
tion, WTacks ſer thereafter by Biſhops of their Quots 
of Teſtaments, and other Caſualities, are null, 
and no longer effectual than during the Setters 
Lifetime. A Biſhop cannot ſet a new Tack 
before the old one is expired, more than a 
Right to the Benefice can be conveyed; while 
its fall. For the beneficed perſon, ſo long as 
the Tack ſtands, has only Right to the Tacks 


Tate duty. (a) Sir Jobn Nisbet (b) ſtates the Que- 
70 ſtion, Whether Biſhops finding ſtanding Tacks 
a "x of their benefice at their Entry, may ſet new 


Tacks after expiring thereof: The benefit bes 
ing the ſame by the New Tacks as by the for- 


usto mer? But Sir James Stuart (c) thinks the caſe 
dae s not the ſame, and that they might by the 
Th ke Reaſon! prorogate the old Tacks : But the 
ch ; Act of Parliament regulates this Matter. Sir 
* Jobn (d) likewiſe moves this doubt, If a Biſhop 
That (a) 20 March 168 3. Biſhop of the Jes contra the Tackſmen of es 
Ee "ue It hes of that See (b) Doubts in the Law Title Dilapidati- 


in, (c) Notes upon the Doubts, (d] Ibidem Title Biſhops, 
2 upon 
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TC Þ, PR 
upon the point to be tranſlated, may accept: 
Renunciation of a Tack not expired, ang 
grant a new Tack for more years, in prejudic 
of his Succeſſor 2 As to which this is certain, 
That he could do nothing in fraudem of his 
Succeſſor. And tho it was an ordinary thing 
with a Biſhop to ſet Tacks, after he knen 
himſelf recommended to another See; i 
was down right Fraud, and ſhould not be 
allowed. Otherwiſe the Intrant Biſhop could 
not expect, but to find all his Patrimony ex. iſ 
hauſted by ſuch Tacks. A Biſhep having for. 
merly conſented to a Tack, when himfelf 
was a Member of the Chapter ; cannot quar- 
rel the ſame after his Promotion, for Diminu 
tion of the Rental, or Converſion of Bolls into 
Money, or upon any ſuch like Account. For 
the Chapter being quaſi Tutor, every Member 
is bound, at the giving of his conſent to Deed, 
to enquire if the ſame be for the Advantage of 
the Church; and ſo cannot be allowed, 
when he comes to be a Biſhop, to call in-que- 
ſtion what he once, in the inferior Capacity 
of a private Canon, acknowledged to be 
fit. (a) 

3. To check and reſtrict the boundleſs li 
berty taken in ſetting of Tacks for many Life. 
rents and nineteen Years ; by the 4. Ad, 22. 
Parl, F. 6. Biſhops and other Prelates are dif 
charg'd to ſet longer than 19. Years, and in- 
ferior benefic'd perfons for longer ſpace than 
their own Lifetime, and five Years thereafter, 


(a) Mackenzie Obſerv; on the Ac 4: Parl: 22: 5:6. 
| ( £xceps 


1553 
7 except by Order of the Commiſſion) under 


ceptꝛ 
: " the pain of Deprivarion. And farther, the 
dial Contraveeners are declared Infamous, and In- 
rtain ¶ capable of any publick Church Office. Long- 
of hu er Tacks were ordained to be Regiſtrate with- 
thing in 40. days in a particular Book to be kept by 
knew the Clerk Regiſter for that effect; otherwiſe 
it io be null. But then a Tack ſet by one of the 
ot be inferior Clergy for longer ſpace than this Act 
could allows, was not declar'd null; but only the 
er puniſhment of the Statute incurr'd by the 
g for. Contraveener; and Regiſtration thereof in the 
imſel MW Books of Council and Seſſion ſuſtained as 
quar- I ſufficient, in regard the Clerk Regiſter had 
min · ¶ not made a particular Record for that effect, 
s into in the Terms of the Act. Ca) Tutors, Curators, 
Fot Factors or other Adminiſtrators of other Mens 
ember Affairs, cannot ſet Tacks for a longer time 
Deeds MW than their Office continues. (6) But here 
age of we ſee, that Church Men may; tho theſe are 
owed, even but naked Adminiſtrators. As Prelates 
2-que- I are bound up by the foreſaid Act from grant- 
pacity ing Tacks of a longer Endurance than 19 
to be ears: So neither can he ſet for that ſpace, 


without conſent of their Chapter or Convent, 


leſs li- ¶ at leaſt of the plurality of the Members, be- 
y Lite- fides the Setter. And when we fay, that the 
, 22. inferior Clergy can ſet Tacks to run five Years 
re dif- after their Deceaſe : That is always to be 
nd in- ¶ underſtood with conſent of the Patron, whe- 
e 2 ther Laick or Eccleſiaſtick; (c) obtained ei- 
after | 
TOY (2) November 9g: 1624: Hope contra the Miniſter of Craig 
2 ms ( b ) Craig: Feud: Lib: 2: Dicg: 10: Stair Inſlit: Lib: 2: 
exceps | 9.9. 3. (c) A 15: Pail: 23: J: 6. 
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his own Endowment. Which would diſcou- 
rage others to beſtow their Liberality that 


on to ſet Tacks granted to a Parſon by his 
Patron, were ſufficient to authorize Tacks 


from the Pztron could have that Effect, more 


ſelf. In regard, as Curators cannot authoriz? 


the Patron, as Curator Eccleſie, ſo authorizt 


the 20c: AF, 14: Farl: J: 6. (b) d: Ad 200. (c) 7 


—_— 9 
ther before or after the ſetting of the Tacks 
C @ ) For without that, they can ſet but 
three Years Tacks. (b) The Reaſon is, bes 
cauſe it was thought the Patrons Intereſt, to 
ſee to the right Adminiſtration of the Benefice; 
that, upon the Incumbents Death, he might 
the better find an able Man to ſupply the 
Cure. And by the Canon Law, the Admis 
ſtration belongs to the Patron; he is to be 
alimented, if he fall poor, out of the Rent 
of the Benefice, and takes an Oath of the per- 
ſon preſented to preſerve and not dilapidate 
the Temporality thereof. Beſides, it were 
hard fo far co ſlight a Patron, as not to require 
his conſent to the Alienation of a Benefice of 


way. | 
4. It was once debated before the Lords, 
(e but not decided 3 whether a Commiſſi- 


made by the Parſon for longer than three 
Years. It was alledg'd, that no Commiſſion 


than he could Renunce the benefit of the Ad 
of Parliament, and leave the Farſon to him 


their Minors by Commiſſion : So neither cal 


(a) c: 20: Extr: de Jure Patronat: Mackenzie Obſerve: 01 


6: 1666: Parſon of Morum contra the Lairds of Be irford aud 
Beinſtoun. | | the 


3 
che Beneficiary. And the Law requiring his 
but conſent to the Deeds of the Incumbent, was 
bes not calculated ſo much for the Patrons pri- 
| to Ml vate Intereſt, as for the Good and Advantage 
ice. of the Benefice. As it is not neceſſary for 
ieht the Patron to be conſenting at the ſubſcrib- 
the ing of the Tack; but his conſent may be ad- 
im- hibiced either before or after: So it is ſuffici- 
o be ent, that this ſubſequent conſent be either Ex- 
ens MW preſs, by ſubſcribing the Tack; or Tacice, by 
per- Deeds of Homologation: For a Patrons con- 
date W fent was infer'd from his accepting a Right to 
were W the Tack: (2) Altho this be authorizing in 
Juire Rem ſuam. A Tack made by a Parſon for 
ce of W more than three Years, was ſuſtained as ſuffi» 
ciently authoriz'd by the conſent of one as 
Patron, in whoſe favours another was decern- 
ed to denude himſelf of the Right of Patro- 
nage; fo as the ſucceeding Miniſter could not 
quarrel the ſame. (b) But prejudice to any 
deriving Right from the perſon ordained to 
denude, to claim preference as to the Patro- 
nage: The Decreet being only the ground of 
a perſonal Action againſt him for denuding. 
Tacks ſet by inferior beneficed perſons for 
more than three Years without the Patrons 
conſent, would ſeem by the Adt 200. Parl. 14. 
J. 6. to be ſimply null: Yer ſuch were found 
valid as to three Years. (c) As Tacks of 
\Burrow Rents ( tho declar'd null by the 36. 


(a) January 19: 1669: Earl of Athole contra Rebertſon of 
*trowan, (b) In the foreſaid Caſe of the Parſon of Morum 
ant the Lairds of Beirford and Beinſtoun. (c) July 18: 
1668, Johnſtoun contra Howdoun, | | 

Act, 


( 153) 


4, 3. Parl. J. 4. if ſet for a longer time tha Tack 


three Years ) ſhould be ſuſtained, if reftrig; 
ed to three Years. (8s) Ee 
g. All Tacks muſt expreſs the Contraccen 
Names, Tack Duty, Iſh and Entry. But the 
want of an expreſs time of Entry vitiats not 
the Tack: For in ſuch a caſe the Entry i; 
underſtood to be from the Date, or the next 
Term. (6) A Tack wanting a Duty is null 
quoad ſingular Succeſſors. (c) And Craig i; 
of Opinion, that a Tack ſet by a Prelate, tho 
for a Duty, is null, if the fame be aſſign'd to 
the Tackſman. (4) But yet a Tack bearing 
a Diſcharge of the Duty was found valid: 
Altho the Diſcharge would not ſecure at the 
Hands of a fingular Succeſſor ; but would on- 
ly operate againſt the Setter and his Heir, 
(e) Since all Tacks muſt have an Iſh, if they 
be ſet to a determined time; and that being 
elaps d, to continue during the not payment 
of a Sum, or performance of a Deed : They 
are only effectual for the definite ſpace expreſt, 
F A Tack during pleaſure: laſts no longer 
than the Setters Lifetime; Quia volunta mort 
. extinguitur. (g) But may be revoked ſooner, 
if the Setter think fit. A beneficed perſon 
who ſets a Tack to begin. after the Iſh of a 
former, if he died medio tempore; the ſecond 


(a) Mackenzie Obſerw: on the ſaid 36: A. (b) Decen- 
ber 4: 1629: Oliphant contra Peebles: Stair Inſtit: Lib: 2: Tit: 9: 


§: 30. (c) Ibid: S: 29. (d) Feud: Lib: 2: Dieg: 10. 
75 January 31: 1627: Roſs contra Blair. (f) Cas, 
Ivid. (g) Sperſwood Pratt: Title Tacks, Herettix of Murr 


centra the Iutor of Sanquhar, 
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7 riva 
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V 
tha rack would be null: The Entry on't being 
onſerd in tempus indebitum after the Setters 
Jeceaſe, when he could have no Right. (2) 
was Tacks ſet by benefic d perſons, who 
re not in titulo the time of the Entry, ate 
oid and null: So the Entry cannot begin 
cher after their Deceaſe, Dimiſſion, or De- 
vrivation, ſo as to oblige Succeſſors to ſtand 
thereto; but only while they are in poſſeſſion, 
6. Tacks before they are clothed with poſ- 
ſeſſion, are only conſidered in Law as other 
perſonal Rights; and are not effectual againſt 
fingular Sueceſſors. But Tacks granted by 
denefic d perſons are real Rights without poſ- 
ſeſſion, and will defend their Succeſſors in 
Office. ( b For theie are not properly ſins 
oular Succeſſors ; ſince they do not acquire 
or purchaſe, but Succeſſors Titulo Univer [ali ; 
ot unlike fingle Incorporations, who are 
tied by their Predeceſſors Deeds: Or perhaps 
the Reaſon is, becauſe Beneficiaries are but 
1 and it is the Church that 
ers, | | 

7. Some Tacks are calted Rentals; as being 
the Conſtitution of fixd Rents, The T ackfe 
man is term'd Rentaller, to whom the Here- 
or indulges the priviledge of a kindly Ten- 
nent, or whoſe Predeceffors have been anti- 
ent Poſſeſſors and kindly Tennents. He pays 


Red — or ſome Acknowledgment at his 
: £4 | | 1 

45 1% . Rentals run longer than ordinary 
) Craig, 


(2) June 18: 1629: Pambar contre Turuer. I b) Dirle- 
WJ Doubt, Pag: 195. 


Tacks; 


TE, | 160 
Tacks; but if no time be expreſs d, they eꝶ 
dure only for a Year : (42) Except in Eccles 
aſtick Feus, where they are preſum'd to 
Literent Tacks. (6 ) Rentals not exprej 
conceived in favours of Heirs, reſolve in nal 
ed Liferents. (c) And thole mentioniq 
Heirs indefinitely, extend only to the fi 
Heir. (4) 
( a) Mackenzie Inflit: Lib: 2: Tit: 6: (b) Craig: Bui 


Lib: 2: Dieg:9. (c) A4 68: Parl: 11: J: 6: Mackenzic0|, 
ſerv: on the ſaid Ad. (d) March 13: 1632. Abamy f 


a contra Aiton: Mackenzie, Ibid. of thi 
| aſtica 
tmr of bu 

| erce 

Of Ec 10 aitical Penſions incre 

XN Eccleſiaſtical Penſion is a certain P- mk 
| tion, or yearly Rent payable for 4 Cogr 


I time, out of anothers Benefice. . Tit Ang 
Word Penſion comes from pendere : Eithi 
becauſe it formally depends upon theBenetict 
as a jus uſusfructus upon the Property; 
quod ſtatis temporibus pendi ſoleat. 
2. The Origine of Eccleſiaſtical Penſiot 
is not ſo very clear; But they ſeem to ht 
been introduc'd at firſt, as a mean of Subli 
tence to Incumbents, who through. SickN 
or Infirmities of old Age were turn'd unabW 
to Officiat. For ſuch were allowed to rel 
their Benefices, reſerving to therhſelves Penl 
ons out of 'em, as they might Live upon 3 


Out 
Penſi 
Were 


EL. ae. s & oo Bhs 
deb ably to their former Character. As Church: 
men afterwards turn'd more Degenerate, 


tions and Penſions upon more trivial Reaſons 
were Suſtained, When two Benefices were 
excambed, the greater or fatter Benefice was 
burden d with a Penfion in favours of the leſ- 
ſer, to adjuſt and make them Equal. If the 
Right to a Benefice was contraverted, it was 
madeJawful to compound the Matter by im- 


poſing a Penſion upon the Benefice in favours 
of the Competitor. | | 


2. The Pope that great Uſurper of Eccleſi- 
altical Rights, pretending to the ſole Power 
of burdening Benefices with Penſions, did ex- 
erce it fo frequently, and arbitrarily in 
favours of ſuch as gave him Money; that the 
Lincreaſing of Simoniacal Penſions turn d a 
Grievance. here intolerable. - For Remedy 


Cognition of Penſions obtain'd at Rome. ( a} 
And by the 4 4d, 1 Parl. 7. 3. No Penſion 
could be purchaſed out of any Benefice with- 
out conſent of the Poſſeſſor. Ecceſiaſtical 
Penſions Authoriz'd by Decreets or Poſſeſſion, 
were not prejudg'd by the generalAnnexation. 
(5) And thoſe granted out of Prelacies, not 
Authoriz'd by Decreet or Poſſeſſion in the 
Prelars Life, and before the Ad of Annexati- 
on were Null. (c) But yet Poſſeſſion of a 
part of the Penſion, though only for a Term 
0 a) AF 1, Parl. 1. J. 1. in the Editim of the black Ad, 


» AF 29. Parl. 11. J. 6. (c) 44 137. Parl. 12. 


1 


belore 


and Benefices became Merchandize ; Reſigna- 


whereof, K. Fames 1/. reſerv'd to himſelf the 
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. 
before that Ad was found relevant to ſuſtaiſ 
the whole. (42) The Lord Dirletoun ( 
ſtates it as a Diſputable Point, if a Biſhop wil 
be perſonally lyable, or at leaſt if his Rent 
be affectable for the bygones of an Annual 
rent, payable out of the Biſhoprick to a pioy 
Cauſe; which had fallen due, and run on 
in his Predeceſſors time? Her Majeſties Ad. 
vocat's Opinion (e) is, that the Bygone; of 

a ſimple Penſion will not affect the Biſhops 
Succsſſors; And he doubts if a Biſhop ca 
grant a Penſion really affecting the Lands o& 
Teinds of the Bilhoprick. Penſions granted 
by Church-men ſhould be ſpecial as to thi 
- Tenents names, and Duties. (4) | 
4. By the Canon Law, Penſions affeRing 
Benefices of Cure, Extinguuntur morte gravantis 
that they may not ly as a Diſcouraging but. 
den upon the next Intrant. And with e 
_ Biſhops could not burden their Benefices with 
Penſions for a longer time than their Right 
laſted; that the Succeſſors might not ſuite 
prejudice by any Deed of theirs. (e) But 
Liferent Penſions given by Benefic'd perſons, 
are not only due ducing their Life, but dfte 
their Deceaſe out of their Ann. (F) 
We obſerve this Difference betwin 
Secular Penſions granted by Laicks, and Ev 


cleſiaſtick Penſions granted by Church-mes ts): 

| 27 16: 

( 2 ) December 17. 1628, Chalmers contra L Craigitus, ¶ laftitut. 

b) Doubts title Biſhops Debts. (c) Notes upon the Doubt Mo Kirk; 

Id) - Mackenzie Obſerv. on the 29 AFR, 11 Parl. J. 6." Biſbop 

232, (e) A 3. Perl. 18. J. 6. Gf) February leo 
1628, Bairns of the Biſhop of Cadomay contra Cowper, | kur 


Tha 


163 ** 


Nig What the former without Infeftment thereon} 
ee but of the nature of Aſſignations, produ- 
wil ring perſonal Action againſt che Granter, and 
enn dis Heirs ; and. ineffectual - againſt ſingular 
mal Wucceflars. (4) Or againſt the the Terce of 

pious the, Conſtituents Relict. ( 5 ) But Eccleſia- 

1 on tick Penſions clothed with Poſleflion, or De- 


Ad. Nrreets conform in the Conſtituents Life, are 


e; of Mralid againſt their Succeſſors in Office. (c ) 
(hoy o a Penſion granted by a Biſhop, with a pow= 
> can ſer to aſſign etiam in articulo mortis, was fur 
ds or MWſtain'd in favours of an Aſſigney after the firſt 


antel Nenſioners death, againſt the ſucceeding Biſhop. 


o th (4) But not where neither the Aſſignation 
Was Intimate, nor poſſeſſion attained by the 
2Ring Aſügney before the Cedents Death. (e) 
vantis, And a Penſioner cum poteſtate transferends having 
 bur-Mgranted Aſſignation, reſerving his own Life - 
ith went, or to take effect after his Death: the 


Aſſignation was declar'd null by way of Exceps 
Ripht{Wtion, even after a Decreet conform, and 39 
ſuffer years poſſeſſion. In regard the Afﬀigneys En- 
) Bur(Wftry was confer'd in tempus indebitum. ' (f 
rſons, But an Aſſignation to a Penſion was ſuſtain- 
Alte Med, albeit the Cedent died in the Poſſeſſion; 

in regard the Aſſignation was intimated by a 


5 with 


etwin ſummons before his Death. (g) A Decreet 


1d EC- 
1- men 


(a) July 9. 1629, Urquhart contra E. of Caithneſs. De- 
(ember 11 662. Clappertoum contra L. Ednem ( b ) March 
7) 1634, Lady Dumfermling againſt the Earl. (c)] Stair 


ai gien, Infitur, 110 2. tit. 5. $. 16. (d) July 23. 1625, Miniſter 
Dube. d Kirkliſtoun contra Mhitelaw (e) Penult June 1622, 
J. 6. e Aberdeen contra his Tenents. and Drumlanrigs Son. 
vary 28. (t) December 17. 16:8, Chalmers contra L. Craigivar. (8) 


Eruery 28, 1628, Maul contra Mathers, — 


Tha 2 conform 
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— a3 
conform obtained againſt the Tenents, and 
Chamberlains of a Laick Granter of a Penſion, 


is effectual againſt ſubſequent Tenents and 


Chamberlains, without a new Decreet, 
Transferrence : But not againſt the Tenents 
and Chamberlains of the Conſtituents Hei, 
Ca) Yet an Eccleſiaſtical Penſion is valid a. 
gainſt the Granters Succeſſor in Office, with. 
out neceſſity of a Decreet transferring. (4) 
The Lords found that a Penſioner needed not 
to cite his Author the Granter of the Penſion, 
to the obtaining of a Decreet conform there. 
on: But only his Tenents and Chamber. 
lains, or other Intromettors with the Land; 
out of which it is cravd. (ce) Albeit no 
Action of Forthcoming is ſuſtained, unleſs the 
principal Debitor be called; nor any Action 
for Implement of an Obligation, without citing 
the Granter. Penſions granted by the Queen 
are not arreftable in the Theſaurers hands: 
Becauſe they are Alimentary, and Her Maje- 
ſties Service might otherways be obſtructed. 
(4) The Lord Dirletoun ſtates it as a Doubt, 
if payment of Penſions granted by the King 
may be denied? and if not, what remedy is 
competent? To which the preſent Lord Ad- 
vocat Anſwers, That the only Remedy in ſuch 
a caſe, is Moyen and Patience. 
. 6. It is ſufficient to deliver a Penſion d 
Coals at the Coal-hill, and a penſion of Victu- 


| ” 2) Stair Inſtitut. lib, 2. tit. 5. S. 17, (b) Decemio 
7 1630, E. of Carrick contra D. of Lenox, Stair ibid. (e! 
e d) va 
td. | 


tual 


Penfic 
be thi 
er liy 


(a) 
24. 16 


6 5 

al upon the Ground where it grew, or at 
the Barn-door, without any neceſſity upon the 
Debitor of the Penſion, to carry the ſame to 
the Penſioners Dwelling-houſe : who muſt 
dothat upon his own hazard and Charges. (a) 


ens 7. A Liferenter of Lands, or an Annualrent 
lein forth thereof dying after Fhitſanday, and be- 
id 3. Niore Martinmaſs, doth tranſmit the half of that 
vith- years Rent to his Executors ; and the whole 
ire ſurvive Martinmaſo. But one who had a 
d not MWLiferent-Penſion out of Teinds dying in June 


after/Whitſunday ; it was found that his Exe- 
here · MWcutor had no Right to any ſhare of that years 
nber · ¶ Penſion, & that theTeind could not in the leaſt 
and; ¶ be therewith affected: In regard the Penſion- 
it no er liv'd not till after the Corns were ſhorn. (5) 


Aion WM (+) Morch 7. 1628. Paip contra L. of Welmet; (b) June 
citing W124. 1630, Scrimxeour contra L. Denmiln. | 


Aueen t ad 
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ubt, | 
15 How Right, are acquired from Beneſiced 
edy il Perſons by Poſſeſſion ? 
d A | 
n luch 


1 is the detaining or keeping ſome- 
thing by our ſelves, or others, for our 
own uſe and behoof. Commonly di- 
ſtinguiſhed into Natural and Civil Poſſeſſion : 
Whereof the former is Real, and the latter 
pelum'd. Without nicely diving into the 
i) V ute of Foſſeſſion, to ſhew wherein it con- 
| | L 3 ſits, 


0 | 
ſifts, \i19w it is begun, continued, 1ateri'tupt 
ed and loſt : I ſhall content my ſelf to enquiry 
into the Point of Right arifing from it, which 
is ſufficient for my purpoſe. * 
2. Tis the great priviledge of Poſſeſſion 
that no perſon is to be turn d out on't, but by 
Order of Law; or oblig'd to anſwer for Fruit 
bona fide conſumed. Poſſeſſion is not only an 
ordinary ground of Preſcription, whereby the 
property of the thing poſleſs*'d, or ſome other 
Right or Claim is acquired to one, and loſt io 
another: But alſo *tis ſufficient to exclude ſuch 
as have no good Right; and is favourable j 
dubio. In a word, the Advantage hy pPoſſeſſ 
on is ſo conſiderable, that Men call it (by 
way of Proverb) eleven Points of the Lay, 
and better than an ill Charter. Seven Yean 
 Hawful' and uninterrupted Poſſeſſion afford 
the benefit of a Poſſeſſory Judgment. Which 
ſecures the Party from being diſpoſſeſs d, til 
his Right be reduced. 

3. Fourty Years Poſſeſſion induceth Pre 
ſcription,” whereby the abſolute Right and 
Property of the thing poſleſs'd is acquir'd and 
eſtabliſhed, without a Title in Moveables 3 ( 
and with any colourable one in Heretage: 
Againſt Church»Men as well as others. Pre 
ſcription likewiſe cuts off all Objections agaiil 
the Validity of long Tacks, and Liferen 
Rights. (b) Nay, the Negative Preſcription 
of Freedom is an effectual Security to tl 


(a) December 7: 1633: Pariſhioners of Aberſcherder cont'h 
9 of Gemrie, (b) Stair Inſtit: Lib: 2: 1in 1. 
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heretable poſſeſſor of Lands, againſt whatſo- 


wer Rights might affect the ſame, though 
onceived in favours of the poor: As a Morcifi- 
ation to a Hoſpital having Overſeers annually 
hoſen ; (4) or any other pious Uſe. Un- 
eſs the Hoſpical be founded to Orphans and 


Minors ; againſt which Preſcription doth not 
run. (6) This long Preſcription is reckoned 


l die in diem,per tempus continuum; without any 
Abatement or Conſideration of the time, when 
by Surceaſe of Juſtice there can be no Procels ; 


(e) And there is little queſtion with us de h- 


ns fide, in a fourty Years Poſſeſsor. (d) 

4. But our Law hath introduc'd ſeveral 
ſhort Preſcriptions .calculated according to the 
Nature of the Right. Miniſters Stipends in 
particular preſcribe quoad modum probandi, if 
not purſued within five Years : So that after 
that time, they muſt be proven to be reſting 
unpayed by the Debitors Oath or by Writ. 
(e) The Lords found, that a Mortificacion 
becoming a part of a Stipend did thus pre- 
ſcribe. Cf) But the Act 1669. doth only 
concern the Preſcription of Miniſters Stipends: 
As being in effect Alimentary, and preſumed 
not to ly over long unpaid. And was not 
extended to Tiends due to Biſhops, or other 
Titulars. (gz) - JT | 


(2) June 30: 1671: Beadmen of the Magdalen Chapel 
apainſt Dryſdale. 1 b ) December 29. 1691: Thomas Fiſher 
Theſaurer of Heriots Hoſpital againſt Hepburn of Beirford, (c) 
In the foreſaid Caſe of the Beadmen of Magdalen Chappel and 
Dryſdale. (d) Stair Infit: Lib: 2; Tit: 12. f 11. (e) 
AG: 9: Parl: 2: Seſſ: 1: Ch: 2. (f) Mackenzie Obſer v: on the 
ſaid Ag, (g) March 20: 1683: Hamilton againſt Herries 
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MEE 2, 


CHAP. i. © 


Of Rights to Benefices acquirable by Bene: 


 ficiartes. 


AVING ſpoken to Rights ac 
quirable by benefic'd perſons ; it 
remains that I treat of Rights they 
may acquire. When the State of 
the Church became fix d and fencd 

by Civil Laws, Lands and other Poſſeſsions were 

confer'd upon the Clergy ; ſome by way of 
Feu, others by Mortification. Some Rights 
again they acquir'd by Tacks, and others by 
r 3 


— — 


„ $ECTION 1 


Of Feut, Mortifications, and Tacks granted 
% Ecclefraſitcks, ; | 


8 O ME are of Opinion, that a Clergy 
FJ Man is incapable by his Character to be 

a Feu-Vaſlal. (2 ) But according to 
Law, he may purchaſe Feus as well as other 
Men. (5) The Point is more diſputable in 
the caſe of particular Monks, who acquire on- 


(a) Zaſius, (b) Craig, Lib: 1: Feud; Dieg: 14. 


8 (1690 | 
y to their Monaſtry; and cannot ferve as 
Vaflals. The Doctors are not all of a Mind 
haut the Queſtion, if a Monk may be a Feu- 
er. The more general Opinion is, that he 
annot ſucceed as Heir to an old Feu; but 
may acquire Feudum Novum. With us Monks 
ere underſtood as civilly dead: And ſo neis. 


Purchale. When they fell co Heirs, the Right 


of Succeſsion accreſc'd to the next Agnat ; 


the Diſponer. (4) 


encd 2. Tis the Conjecture of ſome, that Mor- 
were Mitifications were ſo called, becauſe they are 
ay.of held as faſt by the Clergy, as what is put 
iphts {within the Gripes of dead Men, But others 


look upon that Term as improper, judging 
theſe pious Endowments ſhould rather go 
under the Name of 7/;vifications : Seing Church 
Men or Religious Incorporations are not con- 
ſdered to die; and therefore property age 
quir'd by them Vivifcatur, & nulli amplius mu- 
lations ſubmmittitur. Mortifications pay no other 


) And are not ſubject to Nom entry; (e) 

or to any other Caſuality emerging from 
ergy the Dearh of 4 Vaffal. Church Men alfo 
to be enjoyed their Lands with ſome particular Pri- 
w to nledges and Exemptions ; whereby Princes 
other and Superiors found themfelves fo nearly 
le in ¶ buch d in the Matter of Intereſt, that accotd- 
e on- ng to the Laws of France, and Spain, and 


(a) Eid: Lib: 1. Dieg: 12. (b) Stair Inftit: Lib: 2: Tit: We 


939. (c) Ibid; Tit: 4: H 20. 


her capable to enjoy Feus by Succeſsion, nor 


and new Feus diſponed to them return'd to 


Reddendo than Preces & Lachrimas, or the like. 


e ſome 


j 


% 


(17009 


fome other places, no Mortification is effeai, 
al, without conſent of the Prince. As to oy 


Conſtitution, there is no doubt but Superior 
will be ſhy to accept Reſignations from their 
Vaſſals upon Grants of Mortification, in fa. 
vours of a Community, or for the uſc of thy 
poor: As being in effect a giving up of their 
Caſualities. Nay, Craig is of Opinion, that, 
upon an Adjudication at the Inſtance of an 
Incorporation againſt their Debrors Lands, 
the Superior cannot be oblig'd to receive the 
Incorporation for a Years Rent. And my 
Lord Stair ſeems to be of the ſame Mind. (4) 
But withal propoſes a very proper Expedient 
for ſalving the Intereſt of all Parties, viz, 
That the Incorporation (ould aſſign their 
Debt to ſome perſon in Truſt, to whom and 
his Heirs the Debtors Lands might be adjudg'd 
for the behoof of the Incorporation; and that 
the Seaſin ſhould expreſs the Truſt. By this 


means the Incorporations Debt would de 


made effectual; and the Superior might have 
his Caſualities upon the Death, Neglect, or 
\ Delinquency of the Truſtee. Albeit mortihed 
Lands do not fall in Non-entry, and there is 
no neceſſity for renewing of the Infeftment: 
Yet the Right is never compleat, till In 
fefrment once be taken upon the Mortificati- 
on. To which a poſterior Deed with the ficlt 
Inteftment will be prefer d. (5) 

3. I don't obſerve much difference in Tacks 
granted to Benefic d Perſons, from thoſe made 


(+) Init: Lib: 2: Tit: 2:5 41. (b) February 168 2: Lins 
by 


—  - 


/ Findourzza gg Þ the Irn of Brechin, 


by them: Save that, 1. When the Granter is 


Cur) | 


P Laick, they are not under ſuch Reſtrictions, © 
nor require ſuch Formalizies as the other. 2. 
A Laick having ſet two Tacks of Lands, the 
one to begin at the expiring of the other ; the 
ſecond Tackſman may remove the ficſt when 
his Tack 1s run out, altho the Setter be dead 
before that time. But ſuch a Tack ſet by an 
Eccleſiaſtick of his Benefice, would be null: 
Becauſe the Entry is made to commence at a 
time when the Setters Right expir'd. (a) 


(2) June 18: 1629: Dum bar contra Turner. 


SECT. IL 


How EccleſcaSticks acquire Rights fo Benefices 
by Poſſeſſuon ? | 


H' formerly in my curt way de- 
fin d & divided common Poſſeſſion, 
and glanc'd at the main Rights and 
Effects on't: That which here falls under 
Diſquiſition, is the peculiar Priviledge and 
Advantage that Church-men in particular 
= | 5 
1. Poſſeſſion to Churchmen is often Loco 
tituli, and a ſufficient Right: Becauſe theſe 
being converſantmoſily about Divine Matters, 
are ſuppoſed to be ignorant and careleſs of 
their Rights which go not to Heirs, but dye 
with themſelves; beſides that they may be 
daily loſt between hands in the change of In- 


trants. 


— — 


| C92 ): - = 
trants. So, in Poſſeſſory Judgements they 
need not found upon a Title, as Laicks arg 
obligd to do; But are ſecure till Reduction 
by ſeven years poſſeſſion only. () And 1 
years poſſeſſion is equivalent to a Title, ac. 
cording to the Rule of Chancery, Decernnali 
& triennalis poſſe|cio habetur pro titulo, even in 
cauſa fal. Upon which account Prebendars 
were aſſoilzied from the Certification in an 
Improbation, for not production of their Pro- 
viſions. (b) But this thirteen years Poſſeſſion 
amounts to no more than a preſumprive Title, 
when Churchmen have no extant Right, and 
goes off by a clear contrary Probation. For 
if their Title can be found, the Poſſeſſion will 
be aſcrib'd to, and regulated by it. And tho 
it cannot be taken away by Certification for 
not production, or not abiding by; It maybe 
excluded by a better Right, or improven by 
poſitive Probation; And any Exception or 
Nullity may be proponed againſt the fame 
when produc'd. So, an Infeftment of Annu- 
alrent 4 by the King to the Chappdl 
Royal, was found excinguiſhed by a volunta- 
ry Redemption thereof upon payment; Not- 
withſtanding of thirteen years poſſeſſion there- 
afrer: In regard the Right mortified had a 
Reverſion in the boſom on't. (c) The Delig: 


| (a) November 5. 1665. Peter contra Mitchelſon. July 18, 
1671. Earl of Hume contra L of Kiſlaw. December 6. 1672. 
Veatch contra Weati:rlic (b)] Hope Improbation, Biſbop of 
Galloway contra the Prebendaries of the Chappe!-Royal. (c) 
July 11. 1676, Biſhop of Dumb lane contra Kinloch, 


nation . 


. 


n | 

ts ars nation of Temporal Lands for a Glibe, where 
Rion there was Churchlands beſide, was reduc'd 
id 1; upon the 161 AG, Parl: 13. Fas 6; Albeit the 
ac. {Miniſter as Poſleſſor decennalis & triennalis, 
ali had a preſumptive Title: In regard the true 
en Title by the Deſignation was produc'd. (a) A 
ndars Right of Annuity granted to a Miniſter out of 
in an WtheRents of aColledge by two of ſevenMaſters 

Pro- thereof, was found Null; Albeit the Recei- 
flion ver had been decemnalis & triennalis Poſſeſſor: 
Nitle, In reſpect it was not ſubſcrib'd by the Majo- 
and rity of the Maſters. (5) A Miniſter who had 
For been thirteen years in poſſeſſion of caſting 
will WW Peits, by a Right expreſly precarious, was 
| tho Wl debar'd from that Priviledge at the Inſtance of 
1 for the Heretor. (c) Another was not prefer'd 
zy be upon the account of ſo many years poſſeſſion 
n by of Vicarage Teinds to the Titular or Tackſ- 
nor MW man; where the Miniſter's Title being a De- 
ame creet of Locality, did not include the Tithes in 
nnu- W Queſtion, (4) But yet a Miniſter having been 
ppel I thirteen years in peaceable poſſeſsion of a 
nta · ¶ certain Stipend, was not reſtricted to leſs by 
Not- WW the Decreet of Locality ; unleſs ic had been 
ere- ¶ proven that he or his Predeceſſors had own'd 
ad a the Decreet as the Title of their poſſeſsion; 
eſig- (e) Albeit the Debate was with a ſingular 
ducceſſor; who, ſeing a Decreet of Locality 


II. | | 
672. (2) February 6. 1678. Lord Forret contra Mathers, (b) 
op of February 1684. Barkley contra Provoft and Maſters of the Old 


Colledge of St. Andrews. (c) Mackenzie Obſerv: on the 29 

AF 11 Parl: Ja: 6. (d) February 24. 168 1. Leſley contra 

Mniſter of Glenmuck. (e)] November 28: 1676. Semple a= 

Leinſt his Pariſbioners, 
| was 


Non” 
was in bona file, one would think, to purchaſe 


 wthout inquiring farther. 
here, if abſolute Rights granted to Church. 
men can after thirteen years poſſeſsion be 
qualified, or elided by extrinſick correlatiye 
Reverſions, or Obligations? Sir George Mae. 
Kenzie (a) doubts ; but the Lord Stair (b) is 
clear they cannot. | 

2. There is aao her Rule of. Chancellary, 
concerning the Effect of Triennial poſleſsion; 
And that is, Triennalis pacificus poſbeſſor benefeil 
eft inde ſecurus. Which is not ſo to be under. 
ſtood, as if three years poſſeſsion afforded 
the benefit of a Poſſeſſory Judgement. (e 
The meaning being only this, That the In 
cumbent's Right to. a Benefice after 3 years 
peaceable and uninterrupted poſſeſsion, cannot 
be quarrelled duringdhis Lifetime by any ather 
Candidate or competing Churchman. (d) Nay, 
ſo favourable and effectual is poſſeſsion to 
Churchmen, that an actual Miniſter ſerving 
the Cure at a Church, and which he had 
continued to do for eighteen years before, 
was prefer'd to another having a prior Giſt 
of preſentation to the ſame Benetice, and 
obtain'd Letters conform in his fayours. (e 
This Rule about the three years poſſeſsion, i 
the thiry third of. the Roman Chancellary; 
but the other concerning thirteen yeals 


poſſeſsion, is not to be found there. 
(a) Thid. (b) boecfit: lib: 2. tir: 8. 8.29. (c) March 


12. 1629. Marſbal contra L. ef Drumkilbo, ( d] Stair Mit. 
tit: 1 F. 25. tit: 8. §. 29. (e / July 4. 1627. Macken 


3. Theſe 


@bnifter at Sclair centra his Pariſhioers. 


It may be asked 


9 

chaſe: 5; Theſe Rules of Chancellary are the Form 
asked of Proceſs oblerv'd in that Court at Rome; 
urch. pirſt invented by Pope Fobn the 224. There 
n bei a new Scheme of em made by every Pope 
latire Nat his Inauguration, to laſt during his time. 
Mae. Whence one compares them to the Edicta 
wetorum. They are of no Authority in Scot- 
land, except in ſo far as they are adopted by 
our Cuſtom: Such as theſe concerning the 
Triennial and thirteen years poſſeſsion. 
4. Three years poſſefsion doth alſo afford 
a priviledge to Patrons, That is, He who hath 
been in uninterrupted poſſeſsion of preſenting 
Miniſters trind vice, or the three laſt times the 
Church did vake ſucceſsively, in a competiti- 
on with other Pretenders to the Patronage, 
hath the only Right of preſentation in poſſeſſorio 
e ea vice: But prejudice to the reſt to de- 
clare their Right for the future, as ac« 
cords. (a) | Cy 
5. There is a priviledge of ten years poſſeſ- 
fion introduc'd in favours of Miniſters, by the 
23 AG, 2 Seſs: Part: V. and M. which makes 
the Superiorities of patronate Benefices, that 
they were ten years in poſſeſsion of, not to be 
redeemable by the Sovereign. Fn 

6. As temporary and qualified Rights are 
acquired by Three, or Seven, or Ten, or 
Thirteen years poſſelsion: So abſolute and 
perpetual Rights are gain d to the Church by 
the long Preicription of Fourty years. (b) Yea, 


& 


- 


(a) Mackenzie Obſery; on the 7, 48, Parl: 1. 78: 6. (b) 
lem en the G11 AF, 11, Parl; 38; 6. | 


in 


ol Sederunt 16. of December 1612, That te 
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in regard the Popiſh Clergy at the Reſormat 
on turning deſperate, did either fend Abroat 
the Rights of their Benefices, or ſuppreſs ang 
deſtroy them; Partly ont of malice to thy 
Orthodox Clergy, and partly to gratify inte 
reſſed Laicks : It was declard by an Ag 


years poſſeſsion before the Reformation, 
Thirty thereafter, ſhould be a ſufficient Right 
toChurchmen; Or tothe King coming intheir 
place by the general Act of Annexation 15b;, 
So, Lands were infer'd to be Churchlands fron 
Thirty years Poſſeſsion by Churchmen of x 
certain Duty forth thereof: Altho another 
had been Immemorial Poſſeſſor of that Land 
as Part and Pertinent of his own Barony; 
And inſtructed by a Reverſion produc'd, that 
ſome one of his Predeceſſors had expreſy 
Wadſet the ſame. (a) 


(a) July 1626. L. of Kerſe contra M. Andrew Reid, 


— 


— — 


CHAP. X. 


Beneficed Perſons conſidered 47 Subjeds > and 
what they are liable to in that Capacity. 


| Relie 
IS the duty of Subjects to contribute MW 2. 
to the Support of the Government ty fr. 
and Security of the Nation, by Alert 
payment of Taxations and pu- 
blick Burdens, Impoſed for that 10 


end by King and Parliament, or à Convention 
of Eſtates. 1 2. 


CW 
1 In former times Church- men pretended 
mati. Exemption from theſe, as not being liable to 
oa ſerre the publick with their Goods, but only 
5 wich their Prayers and Tears. Philip Auguſt 
0 te King of France, made once his Application to 
inte che Clergy of Reims for a Subſidy to pay his 
e rroops. They ſtood upon their Priviledge 
t ten Wand excus'd themſelves from the Contribution: 
but aſſured the King they would Aſſiſt him 
qrecibus et lachrimis, That wiſe King, wichout 
hewing any Reſentment preſt the thing no 
farther. But ſoon after the Lands of the 
hapter of Reims, being Invaded by Enemies, 
the Canons Implored the King's Protection, 
who made anſwer that he would alſo inter- 
Land Weeds for them with his prayers, as they had 
ny; Wicrved him on a like occaſion; Accordingly 
that Ane wrote to the Enemy, praying chem to 
rely Whpare the Patrimony of the Church. But they 
who were not accuſtomed to give way to the 
King's prayers, but only to the. Force of his 
Arms, had no reſpect to the Letter. Then 
the Clergy of Reims being ſenſible of their 
Fault, promiſed ( if the King would help 
them out of that Strait) not only to be aſlit- 
ting to him with their prayers, but alſo with 
their Money, when he ſhould have co do there- 
with, The King immediately took Arms a 
Relieved the Church. (2) OT 
ibute WF 2. Eccleſiaſticks alledg'd for their Immuni- 
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ment ty from Taxes, 1. That our Saviour doth 14 
1, alert it. (5) 2. Foſeph excepted the Prielts 11 
J 1 bo 


5 Thamaſſin part 4: lib. 3. chap. 24: N. 3, (b) Mar. 1.26. 
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their Revenues to promote Expeditions to the 


Taxing Eccleſiaſticks; and ſerved to dire 


() Genel. 47. 26. 


( 158) E | 
Lands in Egypt from Pharaohs Ceſs, (2) bu the P 
they were firſt brought over to a common ply'd 
Conformity by the ſpecious pretext of Holy pon 
Wars; and induced to lay out the Tenth of usd t 


Which 
Taxe 
highe 
of the 
lats, 
Benef 
Colle 
acquic 
ber Bi 
ſecute 
upon 
Ordir 
poral, 
diſtin 


Holy Land. 
4. That which in the beginning was ven 
extraordinary turn'd afterwards into a Cu- 
ſtom; and twas no wonder that Prince 
finding the beſt portions of their Dominion 
fallen intoChurch-mens hands, indeavoured to 
aſſert their Prerogative over theie in Subjec- 
ting them to the like Services and Duties a 
their other Lands were liable to. The dcin 
papales & [aladine came to be frequent!y in- 
poſed: and the Pope and King together of, 
ten raiſed them. Sometimes the Pope, for 
his own private Ends, or to advance ſome Ec- 
clefiaſtick intrigue required them, and if te- 
fuſed, the Nation was fure to be inter- 
dicted ; till which Interdiction was taken of 
no Church Ordinance durit be Adminiſtced, 
That Taxations and Impoſitions might be thi 
more equally raiſed off the Clergy, the Pops 
in the Reign of King Fames the third, ſent 
Cardinal Bagimont to Scotland in quality of Ly 
gat, who called before him all the Beneficed 
perlons, to give up the Value of their Bene 
fices upon Oath ; and made a ſtanding Rem 
tal of 'em, called Bagimonts Roll; which be⸗ 
came the Authentick and conſtant Rule fot 


the 


) 


But 

mon i ply'd co him for that end. But afterward u- 
Joly pon new Informations, the Court of Rome 
ha vd to make higher Valuations; To preveac 
the which, all Benefices were Ordained to be 
Taxed conform to B agimonts Roll, and no 
very higher. (4) Fobn Duke of Albany obtained 
Cu-Wof the Pope, an Impoſition laid upon the Pre- 
inces lats, according to the Value of their reſpective 
nions MBenefices, for Salaries to the Senators of the 
ed to MColledge of Juſtice, The Clergy refuſing to 
bjec- Nacquieſce, appeal'd to Rome, and Gawin Dum- 
es ur Biſhop of Aberdeen was appointed to pro- 
cine ¶ ſecute the Appeal. But che Controvertie dropt 
im. upon the Seſſions being made to conſiſt of 14 
er ok N Ordinary Lords, half Spiritual, and half Tem- 
e, forMporal, and the Preſident a Prelat, which 
e Ec - diſtinction of Spiritual and Temporal Lords 
if re» Wot Seſſion was ſuppreſt, and ail Ordained to 
inter. be Temporal by the 26 4d of the Parliament 

2n off, 1640. 


FJ. But at length, becauſe in patrimonialibus 
Clergy-men ought to be lookt upon as Laicks, 
hey were not only made liable for Tenths 
upon extraordinary occaſions ; and firſt Frujts 
ind Annats to the Pope; and the fifth Penny 
if their Benefices to the King: But alſo came to 
be Subjected to all emergent Impoſitions laid 
M pro re nata by Acts of Parliament, or Conven- 
tion of Eſtates for the common Defence of the 
Countrey, or other pubiick Exigences. (H) Only 


(a) 4 44. Parl. 6. J. 3. (b) 44 9. Perl. 2. Fo. 4. 
AF 275. Parl. 15. AZ 2. Parl. 23. 74.6, AG 1, Parl. 1. 
UW, 1, 4 of Convention Auguſt 1665. 
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FVV 
the Pope in Selling of Benefices to ſuch as ap3 


2 the 


162 Act, 13 Parl. 
Taxation. But yet by the Acts of Conventiq 
1665, and 1667, Parſonages and Vicarage 


LS) 
the Chappel Royal by Act of privy Council ih 
Fanuary 1584, and Miniſters Stipends by the 


FJ. 6. were declared freed 


belonging to Miniſters ſerving the Cure, wer 
burdened with the publick Impoſitions, in ſo 


far as they exceeded the proportion appointed 


by Act of Parliament for a modified Stipend, 
And all Minſters having Stipend or Benefice, 
and even unplanted pariſh Churches, wer 
once mads liable in Pole-Money. (a) 

6. The old way of Levy ing Subſidies in Sem 
land, was by Taxation according to the Retow 
and Taxt- Rolls: whereof che Clergy payed the 
half; as having beſides the Tithes the 4b partd 
the whole Land of the Nation in their poſleſſion, 
and being only Liferenters, & not Proprietars dl 
their Benefices. Church- lands erected into 
Temporal Lordſhips, were Taxed frequent) 
as before the Erection. But the Retour; 
the weſtern Heretors being higher than in 6 
ther Shires; and the Rents of Prelates and their 
Vaſſals much Impaired by Valuations d 
Teinds, and Miniſters Stipends : There ws! 
new Valuation of this Kingdom made in th 
year 1660; wherein the whole Land ren 
was given up as then poſſeſt, according i0 
which Rental all Subſidies are now raiſed tf 


way of Ceſs. Subſidies given in Parliament 


for a general and publick uſe cannot be other 


(a) M. and M. Parl, 1. Sf}, 4. Cap. 9. 
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wiſe applied. (4) But here it may be queſti- 
oned if they be debita fundi, affecting ſingular 
Succeſſors? The Roman Law allowed the 
Fick a tacite hypotheck in Lands for Taxes, and 


Tribute-Money. () Which could not be 
eracuat or diſappointed by any Paction be- 
twixt private Parties. (c) With us all Subſi- 
dies laid on by the Parliament, are expreſly 
declared in the particular Acts, impofing them 
to be real, and to affect the Ground; conſe- 
quently ſingular Succeſſors. But an impoſiti- 
on tho by Authority of Parliament, without 
ſuch a Clauſe for poynding the Ground, doth 
not ſeem to be debitum fundi, but only to affect 
the Intromettors and perſons having Right the 
time it was laid on. (4) Ceſs was ordained 
to bear Annualrent after ſix Moneths from its 
falling due. (e) 

7. Biſhopricks and Abbeys in France are li- 
able to le droit de Gite, a kind of free Quarters 
to the King, and Forreign Embaſſadors upon 
the Road. I have not obſerved any thing like 
this to have been in Scotland in time of Popery : 
ſare that the Monaſteries were ſome times ex- 
preſly obliged to lodge and Entertain the Bi- 
ſhops Officials, with four or five Horſes, when 


they made their yearly Tour through the pa- 
rin Churches. . : 


(a) Af 9. Parl. 2. Ja 4. Mackenzie Obſerv, on the ſaid 
AZ. (b) L. I. C. in quibus cauſ pign. vel hypotheca tacit. 
emrah. J. 1. C: ft propter public penſitat. (c) L. 42. F, de 
pectis, (d) July 13. 1664, Grahame of Hilton oontra the 
Heretor⸗ of Clackmannan, Stair Inſtitut. lib: 2. Tit. 6. 5. 20. 

e) AT 2, Sefſ. 2. Parl. 1. Ja. J. 


M 3 8. The 


C49.) 

8: The Kings Trumpeters pretending to ah 
Allowance of 500 Merk, from every Biſhoy 
as well as Temporal Lord, upon their obtains 
ing the Dignity of Lords of Parliament ; and 
the Biſhop of Caithneſs being Charg'd by ge. 
neral Letters to pay conform; he Suſpended u. 
pon this Reaſon, that albeit ſome of the Bj. 
ſhops by way of Gratification might have gi. 
ven the Trumpeters what they thought fit at 
their Entry, it couldnot induce a, Burden upon 
the Order, no ſuch thing being impos'd by 
Law or Cuſtom. And the Lords found the 
Biſhop liable, if the payment of 100 Aer. 
was made by Biſhops at their Entry, as an or- 
dinary uniform and conſtant fix'd Duty; but 
no otherwiſe. (2) Bos | 

9. For the better proviſion of Univerſities, 
Fifty Pound was Ordained to be payed out of 
every 1000 Merks of Biſhops Rents, and 40 
Lib. or Six per cent out of every Thouſand 
Merks of Miniſters Stipends yearly, for Five 
years commencing from the year 166.4 incu 


Hoc. (6) 


(a) June 8. 1681 , The King's Trumpeters contra the Bi. 
| ſhop of Caithneſs, ( b) Ch, 2, Parl. 1. Seſſ, 31 Cap, 24. 
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d. Beneficed Perſons conſidered as Superiore, 
and V aſſels ; and the Nature of Eccleſſaſti- 
al Superiority explained. What hath 
been the Fate of it in Scotland, and how 
Diſpoſed of ſince the Reformation ? 


HE Poſſeſſions of the Old Romans 
were allodial : But Superiority 
and Vaſſalage were Introduc'd by 
the Feudal Law. Such as had the 
Plenum Dominium granted Rights 

to others for performing ſome Service, or pay- 

ment of ſome Duty. The Granter of theſe 
and Rights we call the Superior, and the Receiver 
his Vaſſal. The Right tranſmitted by the Su- 


e perior is term d Dominium wile, and the Right 
1" 8 Retain'd Dominium directum, for which the Su- 
| perior ſhould be Inteft in the Lands diſponed. 
1 Except when the Queen is Superior, who is 
105 Infeft jure coronæ in all the Lands of Scotland. 


2. There hath been Lands held of the 
Church, by all the different holdings of Ward, 
Feu, and Blench. Many forreign Princes 
held their Lands as Vaſſals of particular Chur- 
ches. The Arch-biſhop of Trondeim or Dron- 


theim, formerly called Tronden, who is the 


Ap. Metropolitan of Norway, did once pretend 


that the Crown of Norway was held of his 
Church, 


—— —ͤ— 
2 


- i — — —— 2 — * 
— " — : 
— 


Church. And the Prince of Antioch did Ho 
mage to the Patriarch for his Principaliy 
More as the half of the Rent of Scotland was 
poſſeſt as Benefices before the Reformation; 
and a conſiderable part of that conſiſted of Su- 
periorities. | | . 
3. By the 29 AG, Parl. 11. Ja. 6. where 
Lands and Teinds are ſet in Feu together for 
a joynt-duty, the King is Superior of the 
whole Tenendry, Stock and Teind ; But has 
only Nine parts of the Common Duty, and 
the Church the Tenth. The Superiorities al- 
fo of all Lands and others Diſponed or fer in 
Tack, and of Burrows of Regality and Baro- 
ny, Heretable Bailliaries, and Stewartries, 
formerly held of the Church, are declared to 


be Enter'd by Brieves out of the Chancellary; 
without neceſſity upon the Vaſſals to renew 
their Rights from his Majeſty. Neither can 
his Majeſty quarrel the ſame, being Confirm'd 
by him or his Predeceſſors, for by gone con- 
travention of any Clauſe or Condition in their 
Infeftments ; nor for Diminution of the 
Rental, if it be not of the old Penny-mail 4 
liquido in liquidum ; nor for converſion of 
Victual into Silver-duty, or any other cauſe, 
except for Falſehood, or for not payment, and 
performance in timecoming, of the Duties 
and Services contained in their Infeftments. 
This was carefully provided, for the Secu- 
rity of Vaſials and Feuars of Churchslands, 2- 
gainſt the K.ing who is deciar'd their Superior, 
and was a powerful party, When the Act 
hr cautions 


belong to the King; and the Vaſſals Heirsto 


C ) 
cautions that the King ſhall not quarrel the 
Vaſlals Rights, ſave only for a Diminution of 
the old Penny-mail de liguido in liquidum, that 
j Feus being granted about the time of the 
Reformation for high, and renewed again for 


es Feu duties; the Feu ſhould not be queſti- 
here Noned. if ic was not below the old Rental, Tho 
r for the Feu- duty were leſs than was once payed. 
the ne Lands and Lordſhip of Torphichen, are ex- 
t has preſly excepted from the general Annexation 
and 1587; and yet is a Queſtion preſently ſub ju- 
s al» ace, if Temple Lands be Church-Lands? (s) 


t in WThe Lord Thirleſtane, whole Succeſ or is now 
aro- Earl of Lauderdale, having got the Lordſhip of 
ries, N Auuſileburgh erected in his Favours, by King 
d to WFames the ſixth, and excepted from the gene- 
rsto ral Annexation 15873 The Lands of Eaſter 
ry; Wand Weſter. Hails being a part of that Lord- 
new. hip, were found to hold of the Earl, not- 
can Wwithſtanding that the general Surrender was 
md Sobſcribed by one of his Predeceſſors; and 
on- the Act of Annexation 1633, doth annex 
heir WChurch-lands without exception of Muſs/e- 
the WW Burgh, () In regard the ſaid Act reſpects 
| 4 only theſe annexed by the general Act 1587: 
of WW Muſtburgh,that was before ſpecially excepted, 
ule, I not being expreſly included therein. Nam 
and polteriores leges ad priores pertinent, niſi contrariæ 
cies In. L. 28. F. de legibus. | 
ut. 4. Upon the Submiſſion by the Lords of 


Cu- 
Ks a) In the caſe betwixt the Laird of Auchloſin, and ſome 
Or, alt in Temple-lands, (b) 14 February 1105, Maitland 


Wain Brand, 
Erect ion, 


a * 


os 
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Erection, and other Titulars in February 1625 
by the 14 Ad, 1 Parl. Ch. 1. The Superior, 
ties of all Ecclefiaſtical Benefices, with the 
Caſualities thereof, not diſponed before the 
Commiſſion of Surrender dated 17 Janus 
1627, and in time coming are declared to Pere 
tain to the King reſerving to the Lotds, ang 
Titulars of Erection who ſubſcribed the Su- 
render, the Feu-duties till redeem'd by His 
Majeſty at Ten years Purchaſe, and upon pay 
ment to them of 1000 Merks for each Chal, 
der, or 700 Merks of Feu-duty, or Hundreth 
Merks worth of all other conſtant Rent of the 
ſaid Superiorities ; not being naked Service 
of Vaſſals. Whereas Feu-duties in common 
Commerce give a higher price than Land, 
His Majeſty was not only made Superior to 
the Erection Lords, but even to all the Vaſſals 
of the erected Benefices, who were allowed to 
hold of the King if they pleas'd. And by an 
Act of Exchequer, (a) all was to be rec 
kon'd Superiority, whereof the Titulars of 
Etection, had not che property in their perſon 
before the Erection, nor acquired the ſame 
thereafter with poſleſſion preceeding the 
general Surrender. 

5- Tho the Feu duties be expreily reſerved 
to ſuch as ſubſcribed the Surrender, yet in ie. 
ſpect that cannot be known or made appear 
after ſo long a time, the Titulars Acknow- 
ledgement of the Kings Right, either expteſ- 


(a) February 1, 1634. 
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ly or by Deeds of Homologation; is equiva- 
ent as if he had ſubſcribed. (2) 

6. Becauſe in the Submiſſion, and the faid 
146 Act, the Feu Mails and Farms are only 
reſery'd to the Lords of Erection during the 
not Redemption; Some doubt (5) it under 
that Reſervation, the Caſualities of Superio- 
ity, particularly Eſcheat and Non- entry be 
comprehended; Since incluſio unius would feem 
to be excluſio alterius. Net the Lords of Seffion 
found Surrenderers to have Right co the Caſu- 
alities of Superiority, till they were redeem'd 
by the King. (c) And the 30 AF, 1 Parl: Ch: 2. 
ordains the Vaſſals to make payment of the 
Feu-Farms and Duties contain'd in their In- 
feftments, to the Lords of Erection ; So long 
4 the prices modify'd by the Commilſsion,ac- 
cording to the Act of Parliament 1633 are 
unpay'd. However, they were found not to 
have Right to Arage and Carriage; (d) That 
being naked ſervice of Vaſſals: Nor can they 
purſue Reduction of thoſe Feus without con- 
courſe of the King's Advocat, having his Ma- 
jeſties ſpecial Warrand for that Effect. (+) But 
they may purſue Exhibitions againſt the Vaſ- 
als for clearing what Feu Duties they pay. 
To whom no abatement was allowed of their 
feu Duty, upon account that the Lands by 


(a) 27. June 1662. Watſon contre Ellies. Stair Inſtit: lib: 
2. tit: 4. H. 11. (b) Mackenzie Obſerv: on the 14. AG, 1. 
Parl: ch: 1. (c) July 24. 163 2. Rule contra L. Billie. 
d) In the foreſaid Caſe of Watſon againſt L. Billie, (e) 
— Ibid; June 24. 1664. L. Preſtoun contra Natha- 
vel Ebred: | | : 


Calamity 


56 
Calamity of War were render'd deſolate, and 
Jaid waſte for ſome years: In reſpect the Fey 
Duty was ſmall; and they might have pain 
as much in other years, as was loſt during the 
Devaſtation. (a) 

7. The Lords of Erection by the ſaid 141, 
AR, are expreſly intituled to the Few Duties 
of their Vaſſals, till redeem'd by the King: 
But it is not fo clear, that they can alſo retain 
till Redemption, the Few Duties of Lang; 
and others belonging to them in property be. 
fore the Surrender. It may indeed be ple 
for it, That the Submiſsion to which the Ad 
of Parliament relates, expreſly declares, That 
the Lords of Erection their proper Lands and 
others, are not comprehended under the Sur- 
render, but to be holden ofhisMajeſty as before 
the Erections: And it were ſtrange that they 
ſhould be oblidg d to paſs from the Feu-Duties 
of their own Property without Satis faction; 
and not from theſe of their Vaſſals Lands, in 
which they had far leſs Intereſt. 2. The Re- 

fervation in the former part of the Act, is un- 

derſtood to be repeated in the latter, with the 
{ame Quality ſince nothing contrary is ex- 
preſt: And many of the Lords of Erection 
were never put to anſwer for the Feu-Dutie: 
of theic proper Lands. For theſe Reaſons they 
were easd as to Bygones before the King was 
called in Queſtion ; But made lyable thereal- 
ter, as Sit George Mackenzie obſerves, (b) Who 
argues why it ſhould be fo, to this purpoſe. © 


(a) Ii the ſaid Caſe of Watſon and Ellies, (b) 175210 
Be nfs = | 1. a 
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1. The Act of Parliament having expreſly re: 


ſery'd the Feu Duties of Vaſſals to their Supe. 
ciors by Erection, till they got Satisfaction for 
the fame from his Majeſty, and not renewed 
the Reſervation in the immediately ſubſequent 
caſe oftheir proper Lands; It is an A: gument, 
That the Parliament deſign'd the King ſhould 
pay nothing for Feu Duties of the Property. 
dince Acts of Parliament are not to be exten- 
ded de caſu in caſum, elpecially in ſuch an un- 
favourable caſe as this, tending to deprive the 
King of a part of what he gave freely. Far- 
ther, There was this Reaſon of the Diſtinction 
betwixt Feu Duties of the Superiors proper 
Lands, and thoſe of their Vaſſals : They had 
no Intereſt in the Vaſſals Lands but the Feu 
Duties, and therefore were ordaind to get a 
kind of eaſie Satisfaction for theſe. Bur the 
Property being ſecur'd to them by the King's 
paſsing from his Reduction, it was highly 
reaſonable in Contemplation or ſuch a favour, 
he got the Feu Duties without any acknow- 
ledgement. 2. By Charters under the Great 
Seal granted to the Lords of Erection ſince the 
Surrender, and the AR of Parliament, they 
are lyable to the doubie Reddendo of a Blench 
Duty for their Intereſt in che Tithes and the 
Vaſsals Lands; And a few Duty for their own 
Property. 3. The pretence of not being for- 
merly in uſe to pay Feu Duties for their pro- 
der Lands, is not Relevant; Becauſe the King 
cannot be prejudg'd by the negligence of his 
Officers; Nor is it univerſally true, for the 
Earls of Roxburgh and others did pay. 


8. It 


( 190 ) 


8. It were no doubt the Intereſt of the Vi {be E: 


ſals, that the reſerv'd Feuduties were redeem 


and her Majeſtie might likewiſe find her A 
count in it, by getting a vaſt and ſure Revenys 


But I never to this day heard more of any (yg 
Redemption, than what is inſinuated by $j 


George Mackenzie, in the end of the Supple 


ment to his Learned Obſervations upon the 
Acts of Parliament. Where he informs, tha 
ſome procurd from the King Rights to the 
Feuduties, after he had redeem'd them from 
Titulars of Erection, or obtain'd from his Ma. 
zeſty Right ro redeem the ſame: And ſo in 
Effect interpos'd themſelves betwixt che Ring 
and his Vaſsals of Kirklands. 

9, In the general Act of Annexation 158) 
prior Diſpoſitions of Churchlands are excep- 
ted, but the Superioritics of all Churchlands 
declared by the 14th Act of the Parliament 
1633 to belong to the King, were by the 1000 
Act of that ſame Parliament annex'd to the 
Crown. By which all prior Rights and Deeds 
any ways prejudicial to his Majeſtie, as to the 
Superiorities & Few-farms of Church-lands,are 
declar'd null. To elude that Act, Commilsions 
were obtain'd from the King for exerciſing 
Acts of Superiority in thele Lands, by ſerving 
of Heirs, and receiving Reſignations, &. 
with power to apply the Compoſitions and 
Caſualities to their own uſe ; Whereof ſome 
procur'd long Tacks for inconſiderable Tack- 
duties. The Earl of Dumfermling having pto- 
curd a long Tack of the Caſualities of the 
Superiority of the Abbacy of Dumfermiing, 
containing a Mandat to enter the Valsals? 
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e Vibe Exchequer refus'd it, notwithſtanding of 
cena Racification thereof in Parliament, and a 
er AMMetter from King Charles the Second, decla- 
vendel ling that it fell not under his Revocation. (a) 
y ſug or by the 53 Ack, 1 Parl: Ch: 2. all Grants of 
by Ade Superiorities of Churchlands, with all 
upple Warrands, Tacks, Commilsions, Bailliaries, 
on teller Deputations for entring of Vaſsals thereto, 
„ tha ſince the Surrender were declared null. Bur 
to thelſſome Lords of Erection got Bonds from their 
| from MValsals in Churchlands, to continue their Vaſe 
is Ma. ſals and not to hold of the King, notwithſtand- 
1 fo in Ming of the Act 1633 declaring him Superior of 
ig Al Church-lands, To {ſecure which Lords of 
Etection, it was provided, That any new 
1587 Night of Superiority of Churchlands obtair'd 
-xcep- ¶ vith conſent of the Valsals, ſhould ſtand good 
lang s to che Conſenters. In regard that ſuch a 
ament I conſent is of the nature of a Reſignation ofthe 
e 1c1þ WM Property, in favours of the Superior, to 
to the be holden of the King. Bur prejudice to his 
Deed: MW Majeſties Right of Reverſion of the Feu-duties 
to the and Caſualities, conform to the Act 1633. 
ds,are The Lords of Seſsion did not think the ſingle 


Cons taking of Infefrment from a Ticular of Erecti- 
ciſing WM en, did infer ſuch a conſent, as the Conſen- 
-rving der could not return afterwards tobe the King's 

G, Valsal: But they found that ic might be in- 
and ſerd from Preſumptions, ſhewing that the 


ſome 
Tack- 


Vaſſal deſign'd to oblige himſelf ro hold 
of the Lord of Erection, and not of the 


; pro- King. (%) Yet in Sir George Mackenzie's 

f the 

ling I, 3 Supplement to his Obſerv: on the Acts of 
„ 1 

\(sals3 of Black v0 d, 7 uy 38. 1669. Duke of Hamilton contra Meir 


Opinion, 


Ie _ 
Opinion, (a) this Clauſe in the Act of Patli;! 
ment, can only be underſtood of a clear and 
expreſs conſent to hold only of the Lord 
of Erection, and not of the King. Withou 
which, the benefit to hold of the King ſo 
clearly introduc'd by the Act 1633, in favour 
of Vaſſols of etected Church.lands, can hardly 
be taken from them. 

10. By the 17. A&, 18. Parl. Fa. 6. Biſhops 
were reſtor'd to their Eſtate and Dignity, but 
not expieſly to their Superiorities : Tho ſome 
think that was tacitely done by the 14. 46, 
Z. Parl. Ch. 1. in declaring that the King's be 
ing Superior to Erection,vaſſals, ſhould be no 
inctoachment upon the Rights of Superiority, 


competent to Biſhops and their Chapter, ou 
But now Prelacy, and all Superiority of Ok i 
fice in the Church, above that of Presbyter, 0 g 
being aboliſhed, (5) as a Grievance to this in f 


Nation, and contrary to the Inclination df Nor 
the Generality of the People, who were Re- 
form'd from Popery by Presby ters: Thew 
periorities formerly pertaining to the ſaid 
Prelates, or their Chapters, or Depencigg pa: 
Offices, were declared to belong to the King 


without any Interpoſition of another dupelt — 
or, albeit the Vaſſal ſhould conſent. (c) d, the 
that if a Biſhoprick were now erected in! Sti 
Temporal Lordſhip, in favours of any parti * 


cular perſon: One would think that perſon 
ſaould not be Superior to the Vaſſals. Tiv 


(a) Obfery. on 5 3. AB. 1. Parl: Ch: 2. (b) 44 
Seſſ: 1. Parl: W. and M. (c) Ad 29. Seſſ: 2. Perl: V. 
aud M. | 
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in the Caſe of Forfeitures, while they remain 
in the Queens hand, Her Majeſty is Superior 
to the forfeit perſons Vaſſals: And thele, af- 
ter the Forfeicure is gifted, turn Vaſſals to 
the Donatar. In regard many of the Biſhops 
yaſſals had ſuch ſmall portions of Land, that 
they were not able to go ro the charges of ex- 
peding their Infeftments; The Signatures and 
Charters of ſuch of them as are valued but at 
an hundred pound or under, are ordaind to 
paſs the Great Seal, per ſaltum gratis: And the 
ſpecial Services and Precepts for infefting 
their Heirs to be expede in the Chancellary 
for ten Merks. (2) If the valuation be two 
hundred pound, or under, and above one 
hundred pound, no more can be exacted for 
paſling of Signatures and Charters through 
the Regiſters and Seals, than fifteen pound, 
in ſatisfaction of all Dues and Fees whatſoever. 
Nor are they bound to pay a Seaſin Ox to the 
Sheriff, or any Dues for Æques exceeding the 
twenty part of their Few-duty. (6b) EL 
11. The Superiocities of Benefices under 
Patronage are now redeemable by the Queen, 
as the Superiorities of other Church Lands 
were by the Act 1633. Except, 1. Where 


the Feu Farms are a part of the Miniſters 


Stipend, or where he hath been in poſſeſſion 
thereof for Ten Years. 2. Excepting the Su- 


periorities of che Provoſtries of Hamilioun and 
Bothwel. ( c ) 


(a) AF 32, Ibid: junct: 46 ind Seſſ: 5. 1bid, (b)] By 
the ſaid Ads 32. & 11. (e) dit 33.5: 2, junit; At 36. 


Sf: 4. Parl. . and M. 


N iz, Pro: 


n. 

12. Provoſtries and Prebendaries of Colle; 
giate Churches, Altarages, and Chaplainrie 
were not underſtood to fall under the gener 
Annexation 1587. So, in a Competition be. 
twixt Mr. Jobn Mackgil Arch · prieſt of Dumby 
and the Kings Collector, (4) for the Superi 
ority of ſom2 Lands holden of the Archepriet 
before the Annexation ; The Lords of deſsion 
prefer'd the Archepricſt. Patrons of ſuch Be 
nefices did, in obedience to Acts of Parlia 
ment, () provide Burſars to them. Who 
thereby had Right to the whole Rents and 
Caſualities, whether conſiſting in Property or 
Superiority, conform to the ancient Foundx 
tions, notwithſtanding any Application in 
time of Popery, or Diſpoſition by the King, 
But in regard theſe Titulars cannot be infeft, 
nor the Vaſſals of their Benefices know them 
from any Regiſter ; whereby the Vaſſals were 
put to a great uncertainty about their Super 
ors, till cheir Entry uponRetours and Precept: 
of Clare Conſtat, or Refignation and fingular 
Titles by the Lick Patron holding imme. 
diitly of the King, ( whoſe Infeſtment ſtands 
upon Record) was declared as valid, as if 
they had been enter'd by the Titular : Without 
necelsity of any conſent from the Ticular, or 
others. (c) By which Act, Magiſtrats d 
Royal Burghs, that were formerly Patrons to 


Foundations of the foreſaid Nature within 


their Bounds, are alſo declared Superiors t 


(a) March 4: 1593.. ( b) Ad 12: Parl: i: AF 15% 
the 


Pari: 1 2: 5. 6. (c) 4 54; Parl; 1: Ch: a. 
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the abovementioned effect of Entering Vaſſals. 
Yet the Laick Patron, as preſumptive Superi- 
or. cannot purſue ReduRions, nor claim the 
Liferent Eſcheat, or any other profits of the 
Superiority : All which fall and helong to ge 
Titular the true Superior; unleſs the Vaſſal 
cannot ſhew who is the true Superior. (2) 
The foreſaid Act of Parliament is only ſpecial 
as to the Caſe of Patronages holden of the - 
King by Infeftment. And therefore ſome 
Lands being mortified to maintain a Chaplain 
at S. Mary's Altar in the Church of Damfermling, 
with this Proviſion, that the Founder and his 
Heirs Male ſhould preſent the Chaplain ; and 
the Lands being afterwards Feued, and of new 
again Diſponed : It was the Opinion of my 
Lord Dirletoun, (b ) that the Purchaſer behov'd 
to be enter'd by the Chaplain as Superior ; and 
if there was none, a Chaplain ſhould be pre- 
ſented. Since the ſaid Patronage was not by: 
Infeftment, but Proviſion, and ſo came not 
under the Act. Nor yet is the AR, in the 
Opinion of that great Lawyer, to be under. 
ſtood of Eccleſiaſtick Patrons; the ſame being 
made while Biſhops were ſuppreſt : And there» 
fore he thinks, that a Biſhop, who is Patron 
to a Chaplainry, would not be Superior to the 
Chaplains Vaſsals. (c) But one of the great- 
eſt Lawyers of this Age (4) brings Eccleſia- 


| ſtick, as well as Laick Patronages, within the 
Verge of the Statute. 


() Mackenzie Obſerv: on the ſaid Ad 54. (b) Doubts, 
Title Altarage (c) Ibid. (d) S: J. Stuart, Notes upon 
dirlenmun? Dowbts, | | 


N 2 15, The 
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13. The Grants of Lands to Church Men, 


were only Verbal in preſence of Honourable 


Witneſses, till the Reigns of Alexander, and 
avid, when Donations by Charter came to 


be common. 


14. It is the common Priviledge of a Supe: 
rior, that he can oblige his Vaſsal to produce 
his Rights, either by way of Improbation, or 
in an Exhibition: And the King, as preſumd 
to be Univerſal Superior of all Lands, may, 
by a Proclamation, or Improbation, or A& 
of Parliament, ordain all Evidents to be pro- 
duc'd ; But they can only be declar'd null in 
an Improbation or by a Statute. (42) Ina 
Reduction and Improbation at the Inftance cl 
the Kings Donatar, as come in place of the 
Biſhops, againſt their Vaſsals: It was found, 
That Minors could not be oblig'd to produce 
any Writs, except thoſe ſpecially called for ; 
and that no Certification could paſs againſt 
them, upon the general Clauſe in the Lybel. 
{b) But they were put to take a day to pto- 
duce, the Purſuer condeſcending upon the 
particular Lands as commonly known and de- 
ſign'd, and upon the Rights thereof cravd to 
be reduc'd, and upon the Granters and Re- 
ceivers ; altho he ſhould not be ſpecial, as to 


the Dates of the Writs. Ce) In a Reduction 
and Improbation depending before the Seſſion, 
at the Inſtance of Roſs of Auchliſin againlt I 
ſome Heretors of Temple Lands: This De- 


( a) Mackenzie ObJery: 077 the 245: AF, 15: Parl. dc 6, 
4 b) January 20: 1698: Douglaſs againſt the Biſhops Paſs, 


(c ) February 1; 1698. Inter eoſaem. 
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Temple Lands were Church Lands, and came 
within the Verge of the general Annexation 
1587. So that the Purſuer could have no 
Intereſt to call for Production of the Rights 
of theſe. 

15. Albeit Eccleſiaſticks have abſolute Right 
to the Rents of their Benefices during their 
Incumbency, and as Tutors can do all juſt 
and neceſſary Acts of Adminiſtration, ſuch as 
the entring of Vaſſals and other Deeds allow- 
ed by Law : They cannot put their Benefices 
in a worſe caſe than they found them in at 
their Entry, by changing the Vaſſals Holding, 
or otherwiſe. But all the Kings Vaſſals, whe= 
ther Prelates or Barons, were allowed, for the 
better Improvement of their Ward Lands 
when they were barren, to ſubſet the ſame in 
Feu to a competent Avail, that is, for the 
Retoured Duty; ſo as the Sub-Vaſsal, upon 
falling of the Ward, ſhould only be lyable to 
the King for his Feu Duty. (4) This Pri- 
viledge of Feuing out Ward Lands was again 
indulg'd to Biſhops, (5) But theſe Statutes 
were only Temporary: For Biſhops under the 
laſt Eſtabliſhmenc could not Feu their Ward 
Lands, (c ) And yet it would ſeem, that 
Feuing doth afford a more conſtant Rent to 
the Church, than the Caſuality of Ward that 
ſeldom falleth; and when it doth fall, is gift- 
ed and diſpon'd by the Titulars for the time to 


(a) AZ 71: Parl: 14: J: 2: Af 91: Parl: 6: J: 4 (b) 
— 9: Parl: 23: J. 6. (c) Mackenzie Obſery; on the ſaid 
9. 
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| . = 
their own private uſe, without any benefit to 
their Succeſsors : Whereas, by a competent 
yearly Feu Duty, the State of the Beneficz i 
augmented and bertered; and there is le 
occaſion for applying Church Rents to parti 
cular Uſes. As the foreſaid Acts were only 
calculated to a certain time, and not to he 
perpetually binding : So they were no War. 


rand to Biſhops ro Tax their Ward Lands for 


a Certain Duty ; that being contrary to the 
Intereſt of the Church, and alſo of the King 
who would thereby be debarr'd from his Right 
to the Ward and Marriage ſede vacante. And 
therefore the Conſtitution of the Taxt Ward 
of the Lands of Blebo by the Arch-Biſhop of 
S. Andrews, was reduc'd at the Inſtance of his 
Succeſſor. (4) Albeit the Biſhop might have 
granted eff: ually Gifts of Ward, Non-entry, 


and Liferent Eſcheat falling to him during his 


Incumbency, even for Years after his Death, 
or Removal; and alſo Gifts of Commilſſcriot, 
or Bailliary, to continue during the Receiver 
Lifetime: And it would ſeem; that Tart 
Ward is a more fix d Rent than the Caſuality 
of Common and Black Ward. But if benef- 
ced perſons were allowed to Tax their Caſuz- 
lities of Ward and Marriage, by the ſame Rea. 
ſon, they might diſpoſe upon their Caſualitie 
before they fall, and Tax the other _— 
Caſualities of Non-entry, Recognition, E- 


cheat, c. and ſo quite dilapidate the Bene- i 


fices. Nor was the ſucceeding Biſhops Accep- 


(2) March 12: 1684. 


\ . tance 
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tance of payment of the Taxt Duty ſuſtain d 
deten MI as an Homologation to hinder him to reduce 
ic: z the Charter. In regard he could claim no 
is leſs | more, till that was was taken out of the way 
by a Reduction. (5) 


efit to 


parti. 922 . 3 . 

; only 16. The Superior, by his Dominium Directum, 
to be bas not only a Title to Homage, and ſome 
War. Lervile Performances from his Vaſsal: But al- 
d; fo to the payment of the Duty contained in 
o che the Reddendo of the Vaſsals Charter, and to 


King ſome Caſualities. The ordinary Reddendo in 
Riphe Infeftments of Erection is a Blench-duty, and 
And beſides to pay to the Miniſter the Stipend 
War therein mentioned ; Of which the Heretor 
op of who buy &his Tithes by vertue of the King's 
of hz Decreet Arbitral, was bound to relieve the 
bare Titular of Erection, Preces & Lachrime are all 
-ntry, the Reddendo for mortify'd Lands, which are 
ng his holden in pur am Eleemoſynam. Superiors have 
Jeath different Caſualities according to the diffe- 
atio, I vent Holdings: But ſome are common to all 
eiren Holdings; As Non- entry, Relief, and Life- 
Tan rent-Eſcheat. Mortifications are not ſubject 
ualicy to Non-entry, and require no Renovation of 
encfs W the Infeftment. Relief is an acknowledge- 
Alus. ment pay'd by the Vaſsal at his Entry, for 
> Rev relieving his Lands out of the Superiors hands. 
licies WW The Entry of Heirs in Lands holden of 
inar Churchmen muft be expede in the ordinary 
f rf manner, either by Service and Retour, or by 
Bene- Precepts of Clare Conſtat: Except the Vaſsals 
ccep of Church Lands in Orkney and Zetland, not 


( a) Inter goſdem. 
tance | = exceeds 
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exceeding 20. Pound of Valuation, who fa Li 
bruik by the Udal Right without Renovation Hor Tit 
of their Inteftments. C2) Which Udal Right Nown L 
requires no Title in Writ for the Enjoyment Nof his 
of Lands and Heretages, but only to be able 18. 
to inſtruct Poſseſſion as Heretors by Witneſes, Whore 
() But yet an Infeftment to a perſon à Npreſs E 
Heir to her Father by vertne of a Charter up. Nef the 
on her own Reſignation was ſuſtained, and Wimpov 
the Charter found equivalent to a Precept of Wand v 
Clare Conſtat. (c) Cure. 
17. By the 32. 4d, Parl. 4. F. 5. the Life. Neontir 
rent Eſcheat of Vaſſals, that have continued MWpiven 
Year and Day at the Horn, belong to their ¶ conſic 
immediate Superiors; except in caſe of Tres ¶ fcatic 
fon and Leſe Majeſty, when it falls to the MW 19. 
King. Which was extended againſt beneficed Wty of 
perſons, by the 49. Act, 3. Parl. F.6. Yet the be Co 
Statute doch not clear, whether the Caſualit7 WWher 
of their Liferent ſhould fall as vacant Stipend ¶ there 
to the Patron, or others having Right to them; ¶ feftm 
or to the King. But Miniſters Eſcheat, both {Wcarric 


Single and Liferent, belong to her Majeſty : {Wpriet: 
C4) Who will have Right to the Stipend, al. {Wices, 
tho paid out of the Tithes of Lands holden of their 
another Superior. (e) A Tack of Tiends for {WProvi 
many Nineteen Years, exceeding the longelt ¶ Caſu 
Life of any Man, will fall under the Liferent here 
Eſcheat, altho there be no formal Conſtitution ¶ Preb 


(a) W:& Mt: Part: Seſ 2:C: 32. (b) Stair Toftit: Lib: WM ( 
2: Tit.2:Y1r. (c) January 20: 1666: Lord Rentoun conta Titi? 
Feuers of Coldinghame. (d) Stair Inſtit: Liv: 2: Tit: 3: § 40% : 6, 
March 28: 1628; Fletcher contra Irvin, (e) Dia. 9.4, 


or 


N 1 


nr) | 
Liferent. (a But where any Tack of Lands 


r Tithes contain ſeveral Liferents, the Rebels 
wh Liferent only, falls within the compaſs 


ment of his Eſcheat. (“ b) | 

able 18. The Manſes and Glebes of Miniſters are 
efies, Whore Allodial, than Feudzl ; having no ex- 
In as Mpreſs Holding or Reddendo. And by the zo. Act 
r up. Nof the Parliament 1641, the Commiſſion was 


;mpower'd to aflign the Feu Duties of Parſons 
and Vicars Glebes to the Miniſter ſerving the 
Cure. But tho Manſes and Glebes cannot 
Life. Neontinue under any private Holding, being 
nued given to Miniſters by Acts of Parliament; we 
their Mconſider them as holden of the King in Morti- 
rea- fcation. (c) 

the 19. Sometimes the Property and Superiori- 
ficed ty of Lands are both Heretable, and come to 
t the ¶ be Conſolidate and Confounded in one perſon. 
ality W\Wben the Property acereſceth to the Superior, 
ends Wthere's ordinarily no neceflity of a new In- 
rm; feftment: For the Seaſin of the Superiority 
both carries the Property, if there be no other Pro- 
ty: ¶ prietar. But it is not ſo in Eccleſiaſtick Bene- 
, al- fes, which are only confer'd on perſons for 
n of their Lifetime, whoſe Liferent Rights and 
s for Proviſions doth entitle them to the Rents and 
geſt WH Caſualities no longer than they live. And 
rent therefore an Heretor of Lands holding of a 
ti Prebend of the Priory of trail, coming there- 


( a ) S. 7: Stuarts Notes upon Dirletouns Doubts, 
Title Tacks of Tiends, (b) A 15; Pari: 22: 
. & (c) March 28: 1628: Fletcher contra Irvin: Stair 
lh; : 


after 


„ 
after to be Prebend, gave in a Petition to 4 
Lords of Seſſion, craving a Warrand to tho 
Director of the Chancellary, to give out pr. 
cept and Charges to the Sheriff of the Shit 
to infeft him in theſe Lands : Which wx 
granted, ſeing it could prejudge no body. ( 


1 


C 


(2) June 21: 1634. 


The Endofthe Firſt ar: 
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7 TREATISE 


| Church-Lands, and 
Tithes. 


— — 


PART II. 


It CHAP. I. 
Concerning Churches, and Church-Vards. 


Od the Sovereign LORD 

and Author of all we 
pcfleſs and enjoy, doth 
challenge ſome part of 
ourLandsfor Churches, 
and Habitations to his 
Miniſters : Ard for 
their Subſiſtence a Com- 
petency of our Rents, 
or Incomes; commonly thought to be the 
Tubes. But many Princes, and great Pei ſon- 
ages, not content that the Church ſhould have 


theſe 


theſe only, did out of a Principle of pio 
Zeal, richly indow Her with Lands and other 


Poſſeſſions alſo. 


From hence came our di. 


ſtinction of the Temporality and Spirituality 


of Benefices. 


Having hitherto treated of the 


former; we ſhall now handle the Spirituality, 
comprehending Churches, and Church-Yard, 


Manſes, Glebes, and Titbes ; 
to. Diſcourſe in order as they ly. 


Of which I am 


1. Churches are publick Houſes ere&ed 
for Divine Worſhip and Service, and for 
preaching tne Word of GOD. Some thinking 
it a mean and derogatory thing to confine or 
circumſcribe the Worſhip of GOD within 
Walls made with Hands, they would have no 
Churches among them, but perform'd the Sa- 
cred Rites in the open Air : As if the World 
it ſelf only, were a ſufficient Temple for the 
Author of Nature. But the Generality of 
Man-kind have gone into the Practice of ſet. 
ting Churches apart for Divine Service. A. 
bout the Origine whereof there is much diffe- 
rence of Opinion among the Learned; which 


I ſhall not take pains to decide. 


Pagans as 


well as Jews had their Temples, whereof 
fome for the Curioſity and Magnificence of 
Fabrick, were eſteem'd the Worlds Wonder. 
The Primitive Chriſtians during the firſt three 
Centuries, while they wanted the Counte- 
nance of Secular Powers, were forc'd to take 


Dead. 


up with Charch-Yards, in ſtead of Churches; 
and to ſerve the Living GOD among the 
They got afterwards jnto Churches, 


but were turn d out of 'em by the fury of Di- 
clſian 


fan's 


ne the 
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hurch 
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lan Perſecution ; and Reſtor'd by Conftan- 


Other 

Ir di. Wiz: che Great. In whoſe time not only were 
ality be Heathen Temples converted into Chriſtian 
f the Churches: But alſo many new and Magnifi- 


nt ones erected, for the Uſe of ſuch as pro- 
fd the Chriftian Religion. Conſtantine and 
ther Princes had Portable Churches which 
hey carried about, and made uſe of in their 
Travels and Warlike Expeditions. (4) The 
Fancy of building fine Churches, was as much 
king Mitumoured in Scotland as any where, and as 
ne or Nearly too. (Vid. Part 1. Chap. 5.N. 8. & ſeqgq.) 
ithin MY 2. An antient way of founding Churches, 
ve no vas this; The founders made their Applica- 
e dz. ton to the Biſhop of the Dioceſe, who came 
ond Mito the place where the Altar was to be er, 
r the Mind ſaid a Prayer; Then took up one of the 
ty of ones, which, having cut a Croſs upon it, 
Fer. de laid with his own Hands upon the Ground- 
A. Work. That being done, the Work- men re- 
life. Neeiring a Signal, proceeded to build. As the 
hich I Building was got finiſhed, and the Church 
ns 2s indowed, and not till then, it behoov'd to be 
ref Conſecrated by the Biſhop : Yea, in ſome 
de of caſes Re. conſecration was usds wiz. if the 
nder, Church happend to be burnt down; or 
tree MW polluted by Murder, Fornication, or Adultery 
inte- therein committed. The Romaniſts do at this 
take day ſuperſtitiouſly conſecrate their Churches, 
hes; and Church-utenſils, by various Rites and Ce- 
the WM emonies, by Holy Water, Unctions, and 


Di- (a) Brineman: de jure Eccleſiaftice lib: 2. cap: 2. N. 4. 
ſprinkling 
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ſprinkling of Aſhes, and Exorcilms; But there 
are no ſuch Conſecrations with us. 
z. Having treated in another place (i 
Part 1. Gbap. 5. N 8. & [eqq. junct. Chap. 3. Na 
18. & q.) of the ſeveral kinds of Churchez The F 
all 1 mali do here, i: only to obſerve, that th geſerv 


Pope behov'd to authorize the Erection of prebei 
Cathedral- church. (4) And in order thereto, Wmony 
us d to appoint certain perſons to inquire ifMW1ycbqu 
the thing might be done, without incroach-Whaye : 
Ing upon anothers Right, and if it tended toMGroun 
promote Divine Worſhip. So, upon the Ay-Mins M 
plication of Bricius Biſhop of Murray to Pop Mito the 
Innocent for the Erection of the Trinity-church Mya 1 
of Spyny into a Cathedral for himſelf, and hs was j 
Succeſſors in that See; Commiſſion was given ¶ de Pe 
to the Biſhops of St. Andrews and Erecbin, and i 4. © 
the Abbot of Lindors, to make Trial if the ¶ that il 
Glory of GOD might be advanc'd, and no his H- 
body prejudg d by ſuch an Erection: And u- Nit. (e) 
pon their Report the Papal Authority was in- to Ch 
terpos d to Legitimate the ſame. (% The hit un 
ſhops confent was ſought to the founding ol Feet. 
other publick Churches.(c ) Collegiat- Churches ¶ Sanct. 
were ordinarly erected out of ſeveral Parilt- ¶ in Sco 
Churches united for that Effect: And whele WW cordi! 
theſe belong d to different Patrons, all their N $acril 


conſents behov'd to be obtain*d. So, the nent 
Lordebricbtoun Patron of the Church of Chic WM we h. 
toun, being defireous to found a Collegiate: Wl of Sa 


18 FC 
(2) Bengeus de beneficiis ad verba cum ſuo Reditu, Ct: 

2. Part 1. F. 2. N 2. (b) Chartul; Meravienſ. (c). 

nemo 9. de conſecrat: diſtindt. 1, | | (a) 


Church, Wir et; 


 thers 


Vl 


brich- 
giate- 


Cup: 
E 
urch, 


, 
('s 


* 
hurch, conſiſting of a Provoſt, nine Preben- 
daries, and two Clerks out of the Rents of 


elriebtoun and Lochqubarret, a Menſal- church 


belonging to the Arch-biſhop of Se. Andrews: 
The Biſhop's conſent was procur'd, with a 
Reſervation to himſelf of the Patronage ofthe 
Prebendaries and Clerks that had their Patri- 


mony out of the Rents of the Church of 


Lochquharret. It Was Lawful to any Body to 
have an Oratory in his Houſe, or upon his 
Ground, for the Uſe of his Family; Provid- 
ing Maſs was not therein celebrated. (a) For 
to the Celebration of Maſs the Biſhops leave 
was required; And ſeldom retus'd if there 
was juſt Cauſe for it, as the Remoteneſs of 
the Pariſh-church. ( 

4. Such was the Favour ſhown to Churches, 
that if any perſon began to build one, he, or 


his Heirs, might have been compell'd to finiſn 


it, (e) Great Reverence hath alſo been given 
to Churches. The Ethiopick Chriſtians held 


it unlawful to enter a Church with covered 


Feet, Churches by the Canon-Law were 
Sanctuaries ; but have not had that Priviledge 
in Scotland lince the aboliſhing of Popery. Ac- 
cording to the Civil and Canon-Laws, it was 
dacriledge to ſteal any of the Sacred Imple- 
ments or Furniture out of the Church. But 
we have no Statute againſt that formal Crime 
of Sacriledge, and yet ſo far conſider Church- 
6 as Places to which a more than ordinary 


(a2) c. unicuique 33. bid, (b) C. Clerices 34, etc. fo 
Wretiam 35, 161d, (c) Now. 13 1. cap: 7. SP 
| reſpect 


| Te) 
reſpect is due, that Theft or Murther, or Mu being 
tilation commited therein, is more ſeyerg 
puniſhed, than any of the like Crimes cop 
mitted elſe-where. () 

5. About the fifth Century a fourth part 
the Rents of the Church was generally | 
apart for the Fabrick. But now ſince the d 


paratic 
preſent 
that be 
ment o 


ſtinction of Pariſhes, all Churches, exceyM{ 6. 5 
the Kings, and thoſe de menſa Epiſcopi, are Mſuch 2 
be repaired by the Patron out of the vacantheic ! 
Stipends. (5) And where theſe faill, o con 
burden of Building and Repairing the ChutdMWhnot ha 
doth ly upon the Heretors: Who muſt ſtenWPreach 
themſelves for that effect. But the Patron or lui O 
trometter with the Parſonage-Tithes is boun duelle 
to uphold the Quire; and to pay the Third ede ch. 
the Stent impos'd, where the Quire is no Churc 
diſtinctly known from the reſt of the Body oe Bel 
the Church. (e) If the Heretors refuſe, beim ¶Opini 
required by the Miniſter and Kirk-Seſſion, el the 
meet and ſtent themſelves for Repairing thqgy6#ion 
Church; The Lords of Seflion, upon a Bi litt 
given in by the Miniſter, will grant Warrant 
to him and his Kirk-Seflion, to conveen ati elpec 
certain day for trying what Sum will repa Burde 
the Church, and to ſtent the Heretors propor luatior 
tionably, and appoint a Collector to uplii dne 
To che making of which Stent-Roll the Her er | 
tors muſt be warn d. Therefore, Horning vi” | 
pon an Act of a Kirk-Seſſion for Stent, Wi 3 
| 


found null ope exceptionis : The Pariſhioners no 


(a) Mackenzie Crim: Part 1. Tit: 19. IJ 11. (b) 
18. Parl: 1. Ja: J. (c) Penult Nevember 1628, The W 


bein 


of Selkirk contra Stuart. 


: „„ Un 
Mul being cited, nor conſentg. (4) But the 
rere Lords ſuſtained a Charge againſt an Heretor 
com ſor his proportion of a Stent impos'd for Re- 
paration of the Church; albeit he was not 
arteMyreſent at the laying on of the Stent: And 
lly ſe that becauſe of the laſt Act of the third Parlia- 
the nent of King James the Sixth. (6) - 
cep 6. Some have vented an Opinion, That 
are Mach as have only Lands in the Pariſh, and 
vacanMitheic Reſidence elſe-where, are not oblig'd 
U, Ao contribute for repairing of the Church, as 
ute not having any Benefit there by the Miniſter's 
ſten reaching, or adminiſtration of Ordinances. 
or Inc) Others think, that Forreigners, or Out- 
bound dwellers, having Lands in the Pariſh, are to 
hird ie charg'd with repairing the Shell of the 
is no Church; But not to pay any proportion for 
ody ofÞicBells, Seats, or Ornaments. Neither of which 
being Opinions can be allowed. For the diſtinction 
on, Mel the Latter is groundleſs, and without Foun- 
ing M letion in Law. And as to the Former, it can 
a hn lictle hold: For all who have Lands in a 
arranWarilh are conſidered as Pariſhioners, without 
en at ¶ eelpect to their Reſidence, as to all Parochial 
| repal burdens, which are proportioned to the Va- 
rroporFWuation of every Heretors Lands in the Pariſh, 
| uplil ind not to his Quality, or to his Lands in o- 
Herber Pariſhes. 2. All the Lands of a Pariſh 
ning y perhaps belong to a forreign Heretor: 
t, walſ"2uld ir not then be ridiculous to impoſe the 
ers nu barden of repairing the Church upon poor 
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( b) { a) 23. June 1625. Viſcount of Stormont — his Vaſa 
The KN, (b) Sporſwood Prat: Title, Kirk-men and Kirk-patrimony, 
00 Carpxov: jus confeſtor: lib: 2. tit; 2. Def: 349. 
bein 0 Tenents ? 


and reap Spiritual Advantage by the Worg 


| C2203). 
Tenents? And fince Heretors that are Oy. 
dwellers, inay not only come to the Church, 


and Sacraments, as their Tenents do in their 
ſtead ; But alſo may fic and vote in the Pariſh. 
meetings: Tis highly reaſonable that they 
bear a proportionable burden wich the other 
Heretors that reſide there. But tho I make no 
diſtinction betwixt Out-dwelling and Indwel. 
ling Heretors ; Theſe ought to be liable inthe 
firlt place, who have bought their own Tithe, 
as having moſt Advantage by the Bencfice, 
whereof the Rents, as I have hinted, (/ were 
once liable to theſe Reparations. (b) 

7. I muſt not leave the Church without no. 
ticing the Seats in it, appointed for the Eak 
and Accomodation of the Pariſhioners while 
they are hearing Sermon, and joining in pube 
lick Worſhip. Some of em are built and re- 
paiied at the general Charge of the Pariſh; 
In which all have a common Intereſt: But 
they may be diſpos'd of by the Kirk-Seſſion in 
Favours of Parithioners, according to their 
Ranks and Qualities. (c) There are other 
Sears which particular Heretors have built for 
their own uſe, with conſent of the Kirk-ſeflion; 
or which they have preſcrib'd a Right to by 
Fourty years poilefion, as part and pertinent 
of their Lands. Of theſe the Miniſter andbi 
Seſſion cannot diſpoſe : Bur they are carried 
under a Diſpoſition of the Lands. That 5, 


(a) Vid: Sup: N. 5. (b) Mackenzie Obſerv: on the 54. K, 


Parl: 3. Ja: 6. (c) Degge Parſons Counſeltor, chap; 12. 
5 N whe 
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when an Heretor diſpones his whole Lands 
in a Pariſh, the Seat in the Church poſſeſo'd by 
bim as part a pertinent, doth go with the 
Lands to che Purchaſer. But a partial Acqui- 
tion doth not carry a partial Intereſt in che 
Seat, And a perſon who bruik'd his Lands 
and Seat in the Church by diſtinct Rigncs, 
having diſpan'd the Lands wich Parts and 
pertinents co one, and afterwards the Seat to 
another; the Obtainer of che particular Right 
was prefer d to the Seat: Albeit che Diſpon- 
ets Author and his Predeceſſors for many 
years had poſſeſs d that Seat as Part and perti- 
nent of the Land diſponed. (4) Nor, was 
Fourty years poſſeſſion of a Seat in the Quire 
of a Church found ſufficient to defend the 
Pſleſſor, in a Removing at the Inſtance of 
one deriving Right from the Patron. Albeit 
the Seat had been built by the Poſſeſſor's Au- 
thor, and bore his Name and Arms. In re- 
gard it was alledg'd that the Purſuer not only 
pay d a conſiderable proportion of the Mini- 
Iter's Stipend, whereof the Defender pay'd 
none, nor had any Arable-Land in the Pariſh: 
But alſo che Pucſuer's Author was Patron of 
the Church, and as Superior of the Pariſh, 
bad obcain'd Certification in an Improbation 
ainſt all Rights to the Church or Lands, 
Aud whatever Ticie the Name and Arms upon 
te Seat might give to the Timber - work on't, 
ey could not affect the Area of the Quire, as 


4) 23. November 1698. Alexander Wilkiſon againſt 
lim Lithgow, 4 | 


O 2 


beinz 


TIEN (-2225 
being the Patrons Property. (a) In the 0; Chur 
ty of Edinburgb the diſpoſal of all the Church. | imme 
ſeats, is ordered by the Town. Council, and Road 
the Rents appropriate as a partial Fund Giſpot 
for payment of the Miniſters Stipends. Road 
8. The Heretorsare bound to pay for, and but y 
are ſtated in the property of the Bells, Books blick 
Utenſils, and Ornaments of the Church: Bu th 
the Miniſter and Kirk-Seflion, to whoſe cu- the de 
ſtody they arecommitted, may purſue for ary preJu 
of them that are abſtracted or taken away. AMI '* 
charge for a Stent impos'd for buying of Bells u n 
to a Church within a Royal Burgh, was fu. the C 
ſtained againſt the Landwart.Heretor: hers. 
and even againſt ſuch of 'em as did expreſl pry t 
oppoſe the Stenting. Albeit the Burgeſſes and In th 
| Indwellzrs would have more Advantage by Frien 
the Bells. But the Titular and thoſe having dick 
Right to the Tithes, were not found Iyable be pu 
for the Third of the Burden, as in Reparati Tis 
on of the Church. (b) the C 
9, Every one muſt have ſome way to the undi 
Church; But cannot pretend to any {pecid reſo 
way as the neareſt through anothers Land, being 
without proving immemorial poſſeſſion d "uh; 
ſuch a Gate or paſſage : yet no Title of pol ty © 
ſeſſion needs to be qualified, or condeſcendel . 
on. Ce) A perſon was allowed to conjoi lege 
his Predeceſſors poſſeſſion of a Road to ths 3 
(a) Sir William Binning ag ainſt Sir Thumas Young ef Rot. bray 
tl) mt nh Wo . te es 
T3 HErREHE MINE comra La g 
Nelſon contra Sheriff of e th, (c) June 27. 161 " 
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Church through his own Lands, to make up 
-nmemorial poſſeſſion of the Servitude of that 
Road through theſe Lands, after they were 
diſponed to a ſingular Succeſſor. (a) Becauſe the 
Road in controverſy was not a private Road, 
but via vicinalis ſecured to all perſons by pu- 
blick Law ; and Kirk-roads are nor tied up 
to the ſtrict Rules of Law, eſpecially where 
the Servitude is inoxiæ utilitatis, and of little 
prejudice to the Servient-ground. 

10. Some in old time, eſpecially the Mar- 
tyrs us'd to be Interr'd in the Porch or Iſles of 
the Church, for a memento of Mortality to o- 
thers. And as Superſtition grew under Gre- 
z the Great, The Romaniſts began to bury 
in the very Body of the Church 3 that the 
Friends of the Defun& coming there for pu- 
blick Worſhip, might by the ſight of his Grave 
be put in mind, to ſend up prayers for him.. 
Tis with us the Cuſtom to this day, to allow 
the Corps of ſome Perſons of Note and diſ- 
tincion to ly in the Church; either for a 
reaſon of more Security to the Carcaſe from 
being violated by Raſh and wicked hands ; or 
i a piece of Deference to the Merit, or qua- 
lity of the Defun& 3 or perhaps on both thefe 
accounts. For which a certain Acknow- 
ledzement is payed to the Poor, called in an- 
lent time ſymbolum anime, or pecunia ſepulc h- 
in. Thele beſide their particular Tombs, or 
Grave-ſtones and Ornaments of their Body, 
tave ſometimes Coats of Arms, Penons, and 
er Enſigns of Honour hang'd up for their 


(a) Weems of Bogie againſt White of Bennochy, 
| 2 Memory: 


1214) 
Memory 2 whereof the Property remain 
the Executors ; and to them actio injuriaryy 
and for Dammages is competent againſt ſuch 
as p eſume ro break, deface or take them x 
way. I don't altogether diſapprove the laying 
the Bones of ſome Eminent Perſons in the 
Church: But it was the Opinion of Foley 
Hall Biſhop of Norwich, That GOD'S Houſe 
was not a meet Repoſitory for the Bodies of 
the greateſt Saints. Tho ſome be Interred in 
the Church, the moſt common Burying is in 
the Church- yard. 

* I1- The Church- yard is that Spot of Ground 
within which the Church ftands. Fourty 
Paces about greater, and 30 about leſſer 
Churches was the determined Extent of it by 
the Canon Law, and much the ſame reſpect 
was due the Church- yards, as to Churches: 
for both were Sanctuaries. (4) But tho ſince 
the Reformation we don't own them as Sance 
tuaries : Our Law allows to Church. yards 
and Churches equal Priviledges in many 
things, as the holding of Courts within Chur- 
ches or Church yards was unlawful ; (6) 
The raifing of Tumults or Frays within Chui— 
ches or Church yards during Divine Service, 
is puniſhed with the loſs of Moveables. (c) 


And Manſlaughter there, doth make the Com- 
mitters Lifezent Eſcheat fall to the King, im- 
mediately after Declarator, (4) Though in. 


(a) C. ficut antiquitus 17. qu. 4. 
a achiamenta. (c) At 27. Parl. 11, Ja. 6. 
118. Parl. 12. Ja. 6. ö V 
4142 — S a F Ordinary 
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Ordinary caſes the Liferent Eſcheat doth not 
fall. till the Rebellion is Year and Day old: & 
then it is due to the reſpective Superior. The 
keeping of Fairs or Mercats within Churches 
or Church yards, was once Diſcharged under 
the pain of Eſcheating the Goods. (a) But now 
theſe Acts as to Mercats in Church-yaids are 
in deſuetude -( | 

12, The Church-yard is Fenced with Dikes 
partly for Ornament, and partly as a Preſer- 
vative to the dead Bodies, from being Digg'd 
up and Devour'd by Beaſts. The building 
and repairing of Churches, and Church-yard 
Dikes was once referred to the privy. Council. 
(e) But now the Pariſhioners, that is the 
Heretors, maſt build and repair the Churche 
yard Dikes with Stone and Mortar two Elns 
high, with ſufficient Stiles and Entries; and 
the Lords of Seſſion are to direct Letters of 
Horning againſt them for that Effect. (d) 

12. The Miniſter has Right during his In- 
cumbency to the Church-yard, (e) and 
may ſhear the Graſs on't for the uſe of bis 
Horſe or Kine, and may hinder others: But 
cannot cut the Trees growing there; Tho 
there is Action competent to him againſt thoſe 
who do cut them. (F) If there thould be a 
Coal found in the Church-yard, I think the 


( a) Af 83 Parl. 6. Ja. 4. A? 70. Parl 6. Ja. 6. 
(b) Mackenzie Obſcrv. on the 83 Act 6. Parl 4. 4. (c) 
Act 76 Parl. 9. & Mary. (4) AR 232. Parl. Ly. . 
8 Degge Parſons Counſellour, part 1. Chap, 12. (f) 
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ſame could not be wrought by the Minister Nad be 
or the Patron, or yet by the Heretors. &. Nas all 
ing that would not only ſpoil the Ornamem el the 


pariſh, 
with 
Churc 


of the Church- yard; but alſo Invert the ufs 
on't: which can no more be done, than i 
can be fold. Now Church-yards or place; : 
deſtinated for burying are not i» commercio: Nrexati 
and ſo can neither be Feued, nor ſet in Tack * 
7 | | 2. 


(a) Craig Feud. lib. 1. Dieg, 13. b ſhe 


a, 


_—_— 

CHAP. II. Glebi 
Of Manſet, and Glebes. 

ONVALLUS King of Scotland, for 


the accommodation of Miniſters, 
firſt appointed Dwelling- places to 
them at their reſpective Churches, 

5 ( now called Manſes, quia ibi ns- 
nent) with a little portion of Land, which 
we term their Glebe, quaſi Gleba Terre. And 
in after times, many Houſes and Lands were 
Mortified to the foreſaid uſes of Manſe and 
Glebe. Becauſe Church-men took often upon 
them to ſet their Manſes and Glebes in Feu, 
or Jong Tack; an Act of Parliament was 
made, Diſcharging that pernicious practice. WM :,, 
(4) Let an Heretor to whom a Vicars Glebe e. 


28 3 


(0 Ad 79. Parl. 9. 2. Mary, 4 0 
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niſter Nad been Feued a year before that Statute, 
d. Ns allowed, a proportional Relief off the reſt 
amem of the Heretors of Church-Lands within the 
he us Parish. (2) All Parfons and Vicars Manſes 
12n z Nich four Acres of Glebe neareſt to the 
place; church, were excepted from the general Ane 
rc. Nneration; and appointed for the Miniſter to 
Tack ere the cure. (5) 


> What courſe was afterward taken for 
roviding Miniſters with Glebes and Manſes, 
z ſhewed in the two following Sections, 
where they are ſeparately treated of. Only I 
muſt here add C what farther is common to 
both) That Miniſters hold their Manſe and 
Glebe of none but the King. (e 

2. In the time of Prelacy, Manſes and Glebes 
were deſign'd by the Biſhop, or Miniſters 
appointed by him, with two or three diſcreet 
Men of the Pariſh, (4) Yea, a Deſignation 
made by two of three Miniſters only named 
by the Biſhop, was approven, in regard no 
weighty reaſon of prejudice in the Matter was 
inſtructed, (e) And a Nottars Inftrument 
of Deſignation upon a Warrand from the 
Ziſhop and Presbytrie was thought ſufficient 


4, for 
iſters, 
ces to 
irches, 
ibi ma- 
which 


And 


s were s a Seaſin, tho not ſubſcribed by the Mini- 
e and i ſters who 'Deſign'd : But a Teſtificat under 
upon their hands, was Ordained to be produc'd 
n Feu, fore Extract. (F) But now when Presby- 
t was | Do” | 

* (a) February 12. 1635, Cock contra Pariſhioners of Auch 


| 'g50an, (b) Ad 29. Parl. fr. Ja. 6. (c) March 28. 
Glebe 1628, Fletcher contra Irvine, Stair Inſtitut. lib: 2. tit. 3 
. 40. [d) AF 21. Seſſ. 3. Parl. 1. ch. 2. Ce) Peburuary 

(668, Miniſter of Cockburn:-path contra his Pariſhjoners, 

had (t) December 17. 1664, Watſon contra Paterſon, 


tery 
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| 1 
tery ſways, that is done by the Presbytris 
Tne Miniſter, or a Procurator in his Nam 
takes Inſtruments upon the Deſignation inth 
hands of a Nottar, or of the Clerk of th 
Presbytrie. And upon a Petition given in 
by the Miniſter to the Lords of Seſſion, with the 
Act of Deſignation & Inſtrument; they will in 
terpoſe their Authority, for Removing the He. 
Terors and Poſſeſſors of the Lands defign'din 
the terms of the Act 48. Parl. 3. Fa. 6. So, Mr 
Coline Lindſay Miniſtzr at Kilbrandan in Sil 
having lately (@a) applyd to the Lordsly 
a Bill, Repreſenting that the conjun Pref 
bycries of Argyle and Lorn, had deſign'd a Le 
gal Glebe to him and his Succeſſors in Office, 
together with Graſs for a Horſe and two 
Kine, preſently poſleſſed by ſuch and ſuch 
perſons; wherein the Moderator gave him 
Infeftment in preſence of the Presbytrie ; 1 
pon which he took Inſtruments in the hand: 
of the Clerk thereof; and that the ſaidPalWto b 
ſeſſors refuſed to give way to his Poſſeſſion: Wbeca 
Warrand was granted for Letters of Hornig co 
to Charge them to Remove within 10 Day. of C 

4. The Proprietars of the Lands deſigns, W's 0 
muſt get Relief pro rata off the Reſt of tis 
Heretors of Church-Lands within the Paril, 
if che Deſignation was out of Cnurch-LanG; 
(hb) not being old Glebes or Manſes o 
Parſons or Vicars. For there is no Reli 


Competent to the Feuars or Tackſmen of thek | 6 
when leſed by a Deſignation out of their f= 
(a) February 9. 1705. (b) AR I 999 Parl, 18. Ja. 6. 1 


portion 
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<bytsW.ortion, except only againſt fuch as have 
s Wan * ocher parts of the ſaid old Glehe or 
n int lenſe. (2) When che Deſignation is of 
of M remporal Lands, the reft of che Heretots of 
ziven IM emporal Lands are to contribute proporti- 
vith nav for Relief thereof. () By the 
will in 31. Parl. 1644, Church-Lands Mor- 
the He ied to Univerſities. dchools, or Holpitals, 
ign'd u oud not be deſign'd for Manſe or Giebe; 
So, My but ſuch being Mortified to a Colledge, and 


afterward Feued for a ſmall Duty, was found 
liable as other Church-Lands. (e). George 
Halle nx ic thinks that was a circumitantiate 
cale, and doubts if it ſhould be a Precedent 
for Church-Lands mortified co Colledges, and 
remaining with them. (d) This Relief 
competent to theſe our of whole Lands 
Deſignations are made, tho conſtitute by Act 
of Parliament, was found, not to be del itum 
fund. affecting ſingular Succeſſors, but only 
to burden the Heretors for the time. (e) 
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[eflion:Wbecauſe albeic the foreſaid Action of Relief 
Torning$'s competent againſt them, upon the account 
Days, Wot Cburch-Lands they poſleſs ; yet the ſame 
efizn'0,Wis only perſonal. Yea, a purſuit for Relief 


t of tie not being commenc'd cill eight or nine years 


Parilh i after the Deſignation ; theſe that were Here- 

Land; tors when it was made, were not found liable 

_ to pay Annualrent for the Sum decerned from 
elie 


f theſe, 
ei Plo- 


(a) Stair Inſtit. lib. 2. tit 2 S. 40. (b) Ad 31.P arl, 
1644. Stair ibid. (e) February 12. 1635, Cock contra Pa- 
nſh/oneye of Auchtergovan (d Obſerv. on the 199 Act, 


14. Parl. Ja, 6. (d) june 24. 1675, Snow contra Ha- 


. Ja, 6. Wilton, 


ortion the 
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the time of the Deſignation : ſeing uſu 1, 
bentur only ex pacto, vel mora; and the Heres 
tors had bona fide poſſeſs d their own Lang 
and made fructus ſuos. (4) Albeit the Nog 
on of Relief imports to be relieved of g 
Dammage, under which the Intereſt of Mo 
ney is commonly comprehended. For n: 
damnum quod quis ſud culpa ſentit; and her 
the Party might blame himſelf for not requi, 
ring payment immediately after the Deſign. 
tion. ; | 


(a) Dirleton Deciſ: 35 2. Stenhonſe contra Heretor: of Tui. 
mor, 7 June 1676. 


& "©. 


SECTION: I. 
Of Miniſters Manſes. 


T H E Parſon. or Viccars Manſe neareſt to 
the Church was appropriate to the M. 

| niſter ſerving the Cure there. Ca) And 

- thoſe provided to Cathedral or Abbey Churches, 
where there was no Parſon or Viccars Mane 
formerly, are to have one within the Precin& 
of the Cathedral or Abbey; unleſs the Prelate 
or Feuar Appoint them with another as good 
and commodious. () Yet if the Incumbent 
be not ſettled in an Abbey or Cathedral 
Church, but in ſome other, where no Parſon 


5 (6) n Port: 3: J: 6. (b) Ad 116; Pe: 11. 


— 


5 ED 
or Vicars Manſe hath been, or where it was 
burnt caſa fortuito, he cannot claim a Houſe - 
to be deſign'd for his uſe, though ſtanding up. 
on Church Land. (  ) But the Heretors muſt 


of A bad a ſufficient Manſe not exceeding 1000 

Moe pounds nor under 500 Merks of value. Cb) 

wn WY Or the Miniſter may build one to himſelf, and 
ere 


et Repetition off them for what he truly ex- 
ei- pends in the building, not exceeding the fore- 
oy I Outs of 1000 Pounds. (c) Tis uſual to al- 
low half an Acre of Ground for the Manſe 
Tool and Yard. 
* 2. By the 8. A#, 21. Parl. J. 6. all Biſhops 
| and other Eccleſiaſticks were ordained to build 
— nd repair their Houſes and Manſes, and for 
ſuffering them to decay, their Executors were 
lyable to the Succeſſors, and thoſe to-the Exe- 
cutors for Expenſes of Reparation made. But 
now, where there is a competent Manſe al- 
ready, the Heretors muſt repair it once ſuffi» 


reſt o cently at the Miniſters Entry, who is to up- 
e M. bold the ſame during his Incumbency; and 
) And they out of the vacant Stipend in time of Var 
arches I cancy of the Church. (4) A Miniſter having, 
Mane conform to an Act of the Provincial Aſſembly 
ecint 1642, paid a certain Sum to the ReliR of his 
relate Predeceſſor imploy ed by him in repairing the 
s good Manſe; By which Act, the payer was ordain- 
mhent ed to have Repetition off his Succeſſor : The 
heda Lords found that Act to be no ſufficient Wars 


Parſon 


( 0 ) February 11: 16 31 Miniſter of Innerkeithing contya 
John Ker. ( b) Ack 21: Seſſ: 3: Parl: Ch: 2. (c) January 
1. 1670: Chartres contra Pariſhioners of Curry. d) 
War 1; 8f; 3;Ch; 2. | 


47. 12: 


Of 


rand 


TEIN _ 

rand to cauſe the ſucceeding Miniſter reimbuſ 
the intrant Miniſter. (4) The Building 
Reparation of the Manſe affects not ſingula 
Succeſſors. ( Nor are Lifcrenters ſubjed 
to any part of the Burden of Building. (e] 
Albeit where Literented Land is adjudg'd, the 
Literent is ſtated to a certain proportion d 
the Property, according to the value on't, an 
Age of the Liferenter. But poflibly a Life 
renter by preſervation wou'd be dealt with x 
an Heretor in this as in ſome other Caſes. (1) 
And the ordinary Liferenters are not ly able u 
build Manſes, they are bound to repair them, 
which requires leſs Expenſe, and cannot ad. 
mir of Delay. As the Miniſter may build, f 
He may repair his own Manſe upon the Expen- 
les of the Heretors and Liferenters, who art 
reſpectively lyable to reimburſe him of wha 
he truly and proficably gives out that way: 
Unleſs they offer'd to contribute their own 
Materials, and he refus'd them. (e) 
3. Churchmens Manſes are not a ienabee, 
nor can they be ſet in long Tack. (f) Hall 
tatio enim alii Habitanda, ex Jure Civili dari nt 
poteſt. (g) And Domus Parochiales ad Secularen 
 Uſum non poſſunt transferri.. (b 
. January 1682: Mr. John Philp contra Mr: George M- 
riſen (b) January 8: 1670: Chartres contra Pariſbiowr i 
Curry. (c) Nov: 14: 1679: Miniſter of - , -,- 
the Laird and Lady Beinſtoun. (d Mackenzie Obſerv: 1 
the 48: Act, Parl: 3: J: G. (e) Ibid. (1) Act 72: Port: 
9: 2: Mary. tg) 1:8: F: de Ulu & Habitatione. (+) Brut 
man; ae ure Eccleſiaſtico, Lib: 2; Cap: 3: N. 5. 


8204 


(223) 


Of Miniſters Glebes. 


Miniſters Glebe ſhould conſiſt of Four 
Acres of Arable Land, or 16 Sums 
Graſs, where there is no Arable, but 

ture Ground; to be deſign'd in the firſt 
lace out of the neareſt Lands belonging Par- 
"ns, Vicars, Abbots, or Priors ; and if there 
e none ſuch, out of Biſhops, Friers, or an 
ther Church Lands within the Pariſh: (2) 
b Chaplainries, and Prebendries. And it 
74 found, that this Order ſhould be exactly 
plerv d. () Therefore the Deſignation of 
Glebe out of Abbots Land was reduc'd, be- 
auſe there were Parſons Lands in the Pariſh, 
hough Feued, and Houſes built thereon :; 
om which the Feuers were ordained either 
dremove, or furniſh another Glebe to the 
iniſter. (c) Another Deſignation was re- 
cinded, for that it was Temporal Lands, and 
alt by Church Lands: Albeit the Miniſter, 
Is Decennalis & Triennalis Poſſeſſor, had a Pre- 
umptive Title, in reſpec the Deſignation bis 
me Title was produc d. (4) But yet Sir G. 


ckenzie oblerves, (e) that Biſhops Lands 


(a) 44 161: Parl: 13: Ja: 6. (b) July 13: 1636; 

urton contra Paterſon, (c) July 23: 1629: Nairn con- 
ay Boſwal. (d) February 6: 1678: Lord Forret contra 
Where, (e) Mackenzie Obſerv: on the Ad 48; Farl: 3: J. 6, 


were 


that Biſhops had more Intereſt in the C 
A Deſignation of a Glebe was ſuſtained, ald 


hindred to meaſure in the Terms of the Ad d 


W 1 224 ) 
were deſign'd before Abbots Lands: In repy 


it Four Acres preciſely were not meaſured an 
marked out, but gueſs'd at: In, regard thy 
fame did import, that the Poſſeſſors Seryan 


Parliament; without farther neceſſity upon 
the Miniſter to prove the Impediment olbeg 
ways than by the Deſignation it ſelf. No 
was Improbation thereof admitted by way d 
Exception: Seing that wou'd lay a Preparating 


of pernicious Conſequence to Miniſters. (. by 
The deſigning of Church Lands neareſt to the dens 
Manſe for a Glebe, is partly in fayours of other 
Miniſter for his Eafe and Conveniency, pan Mini 
ly to obviate Partiality in pitching upon a Glebs 


Heretors Lands out of prejudice. And ther Tin La 
fore a Deſignation was found null at the InWaiſter 
ſtance of an Heretor, whoſe Lands delign0M Right 
were remoter than others from the Mane Unia 
() But a Deſignation was ſuſtained and a paid 
proven, tho there was ſufficiency of Chu the C 
Land nearer to the Manſe : Seing that wa hut o 
inclos'd as a part of the Kings Park. (e) 
2. When there is no Arable Land adjacent 
to the Church, the Miniſter ſhould in placed 
the Four Acres have 16 Soums Graſs out of the 


neareſt and moſt commodious Paſture Chur oy hi 

Lands deſign d for his Glebe. (4) According to ma 
to the Order in the Ad 161. Parl. 13. J. 6 

5 5 (a) 

Iy 5: 1626: L: of Kerſe contra Reid Miniſter, (b v « 

l 0 8 ee 13: 1629: La. Bumfermig i Perl. 


contra Mackgill Miniſter there. (d] 46 7. Park 18. F 


arative 
S. (6 
to the 
of the 
„ part 
dn any 
there. 
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And farther, a Horſe and two Kines Graſs, 
over and above the Glebe ; (4) Even tho the 
Glebe ſuffice for Graſs co two Kine anda Horſe, 


beſide che Four Acres ; () to be deſign'd as 
the Glebe our of Church Lands, and with 
Relief to the Party diſtreſs d. And if there be 
no Church Land near the Manſe, or only 
Arable Ground, the HFretors of the adjacent 
Lang are to pay the Miniſter 20 Pound yearly 


for his Grafs, and to be relieved as ſaid 


s. (c) 

3. No Incorporate Acres in Town or Vil- 
lage, where the Heretor hath Houſes and Gar» 
dens are to be deſign d for Glebes, if he give 
other Lands neareſt to the Church : And no 
Miniſters in Royal Burghs have Right to 
Glebes ; d. Ac 21. unleſs the Pariſhes be partly 
in Landwart, and partly in Town. (4) A Mi- 
niſter to whoſe Church another is annex d, has 
Right to both the Glebes defign'd before the 
Union; (e) as well as to both Stipends formerly 
paid ro thee Miniſters of theſe Pariſhes : Seing 
the Church cannot be prejudg'd by che Union. 
But one wou'd think, that a Miniſter of two 
United Churches, whereof one hath a legal 
Giebe already deſign'd, and the other hath no 
Glebe, or one that is not ſufficient, hath no 
Title to require another Glebe to be deſigꝑn d 
or him ; or co ſeek an Additional Deſignation 


o make up the deficient Glebe: That he may 


(a) 48 21: Parl: 1: Se: 3: Ch: 2: (b) Mackenzie Ob- 
iv; on the 7: Ae, 18: Parl: J. 6. (c) Ad 21: Seſſe 33 
#1: 1: Ch:2,--(d ) Stair Inſtit: Lib: 2: Tit: 2: §S 40. (e} 
bm 22; 163 1: Rough Miniſter of Inmerkeithing contra Ker. 
Y 08 


have 
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1 
have a competent Glebe for every Church Nas 1 
No more than he would be allow'd an Aug 0 T. 
mentation of Stipend, when the United $;,MConv: 
pends, or any one of em do make up the le NY. 
gal Quantity. A Glebe was found to carry at 1 
Right to a Proportion of Common Paſturag me 
due to the Chureh Land out of which it wal ede 
_ deſign'd. (a) 0 mpoſ 
N | | 4), 
( a ) February 2: 1630: Hemilton contra Tweedie, * ay me 
| | he Fa 
he ye 


ore tl 
CHAP. III Bo, 
The Hiftorie of Tithes, © - 


ment 


ITHES are a certain pro portion of ** 


our Goods, and Rents, that is due 


— 


1 ; * 8 . S © * * 8 ore 
or maintaining of Divine Service... 
A Subject that hath ever afforded woof 


plenty and variety of Debate: *- 
through moſt Ages of the Chriſtian World, 12 
My project is to make it ſome better under- 


ſtood than generally hitherto it hath been: 4 
And the firſt ſtep in order to this, ſhall be to <4 
give as diſtin& an Hiſtorical Account ont... 


' I can. 
1. Tithes were voluntarly pay'd by 4% ) 
bam, vow'd by Jacob, and the payment of en cu 
preſcribed and qualified in Moſes's Law ; which Hp: Po 
the Heathens ſometimes in their Practice c- 40 ” 
pied after. Bur when or where the pay mem z 
of Tithes firſt began under the Goſpel Di- 


penſation I cannot tell: Only we're ſure ; 
LT Wa 


f 1 
2s not before the 400 Year of GOD. For 


lurch. 

Ano. o Tiches could be pay d in France be fo. 

d 95 onverſion of Clovis their firſt Chriſtian Ki -=— 
ne le ay, Craig is of their Opinion, who write 


at Pope Boniface the Eight introduc'd the 
ment of Tiches in France; Vocato in part ns 
ele ipſo Rege: Without whoſe conſent the 
npofirion would never have gone through 

The Saxons were not ſubjected to the 

uyment of Tiches, till upon Fheir imbracing 

he Faich in the Reign of Ch. the Grear, about 
he year 780. (b) Nor thoſe of Polland be- 
de the Reign of Miciſſaus the Firſt. (c) And 

ie Tragedy of Knout the Fourth is a cruel E- 

dence that there was no Warrand for pay- 
nent of em in Danemark before the year 108 r. 
9 In Hungary I meet with no Veſtige of 
* till the year 1047. (e) Nor in Bavaria 
4 the year 537. (F) The Engliſh date 
tir Converſion to Chriſtianity only from 
lguſtine the Monk his Miſſion and Expedi- 
Fan England, about the year 600: And 
fred was the firſt who paſs'd a Law for the 
payment of Tithes there. (2) There being 
= Evidences that Etbelwolpb's Charter is a 
orgery, In Ireland, it was in King Henry the 
Second ot England his time, that a Canon was 


tion of 
t is due 
ervice. 
fforded 
Debate 
World. 
under- 
been: 
[| be to 
ont 


y Abri 
t of em 
6 Which 
tice C0- 


8 4 77 lib: 1 Dieg: 13. (b) crantxii Metropol: lib: 
17 ( e) Cromerus de Reb: Polonie lib: 3 John Herbert 
15 — lib 2. cap 1 d) Jo: Meurſii Hiſt: Daniæ lib. %s 

ammati. Hif: lib: 11. Crantzii Dania lib: 4. cap: 37. 


1y ment 0 Via: Aventin: Annal: Boiorum, lib 5 P. 420. (t) bid: 


; ib. 3. Hi 
1 Dif * q 194. (g) B Burner: Hiſt: of the Rights Princes, 


ſure iti P 2 [ 
* SA made 


1 7 = 
made in a Council at Caſsiles 1171. ordering 
Tithes to be pay d to Pariſh-churches, (4 
"Thoſe who ſtand up for the moſt antient pay. 
ment of Tithes in Scotland, I mean Lefty and 
Spotſwood, do not alledge an Inftance of it he. 
fore Convallus, or Congallus the Second, as 0. 
thers call him, who, they ſay, appointed the 
Tenth of all Corns, Fruits, and Herbs, to be. 
long to the Church. And the Learned 6745 
(b) will have the Cuſtom of Tirhing among 
us to be much of a date with the famous Lat 
ran Council in the year 1179. If theſe lu. 
ſtances were not ſufficient, I could aſledge the 

practice of ſome other Nations, where my 
Reading has carry d me, for farther inſtruding 
that there was no certain payment of Tithe 
before the fourth Century. Origine (c) indeed 
argues from the Example of Moſes's Law, that 
the Tenths ſhould be offer'd to the Prieſisun- 
der the Goſpel. But according to Herm. Gi- 
gas, Conſtantine the Great was the firſt who 
commanded the payment of 'em. Yea, the 

Learned Biſhop of Sarum (d) ſays, That Pepin 
began, and Charles the Great ſettled the pay- 
ment of Tithes, and other Princes generally 
followed their Example. 

2. When at firſt Tithes were demanded and 
brought into the Church, it was pretended, 
That they were to be diſtfibuted among the 
poor; and while Chriftians were in the Che- 
ritable Humour, the. thing was ſoon yield. 
ed: But afterward the poor were put off 
(a) Vid: Gyrald: lib: de Hybernia Expugnata cap: 34. Het. 


den in Heur: 2. (b) lbide (c) Hemi: 1. in Num. (0) 
His: of the Rights of Princes, chap: 4. dud 


ucting 
Tithes 
indeed 
v, that 
{is uns 
m. Gi- 
{t who 
2a, the 
t Pepin 
e pay- 
nerally 


229 

with a Third of 'em ; and even that in the end 
did dwindle into nothing, by the Clergies mo- 
nopolizing all to themſelves. Not content with 
the Predical-tithes injoined by Adoſes's Law, 
Perſonal.tithes came tobe exacted. And towards 
the expiring of the Twelfth Century, Tithe 
vas Claimed for Hunting, Fiſhing, Honey, 
Trade, and the Commerce of Whores. Nay, 
the very Alms of the poor ſays Spanbeim, (a) 
was ſcarce exempted from Tithing. 

3. In the Roman Dioceſe before the diſtinc- 
tion of Pariſhes, the diſpoſal of Tithes, as 
of other Church-revenues, was challengd by 
the Biſhop: Who made the dividend according 
to his Diſcretion, and diſpos'd of the Clergy 
4 he thought fit; ſending them fometimes to 
one place, and fometimes to another. But 
the Burden growing too great for him at 
length, the Paſtoral Care was divided into 
Pariſhes; and the Teinds of each Parith ſer 
for a proviſion to their particular fix'd 
Miniſter. Having formerly obferv'd how and 
when the Parochial-diviſion came to be intro- 
duc d; (b) and alſo explain d the Nature of 
Mocher-churches, and thoſe called. Eccleſiæ 
Succurſales: (e) It remains for us to ſhew what 
Right they had to Tithes. The Eccleſia Matrix 
Was founded Jure communi in the Right of all 
Tithes within it's Territory. (4) Where a 
new Church was erected with the priviledge of 
a Parochial one, and independent on the for- 
mer; The Rectors of both had Right to the 


100 Oper · Theolog: Par: i Obſerv: in Cap: 2 Leit: in fin: (b) 
0 port 1. chap. 5. N. 7. (c) Vid; Thid: & chap. 5. N. 26. 
d) C. de decimis 16. Ju: 1, . = Tiches 


| „ --., 
Tithes within their reſpective Bounds or Pre: 
cinas. (a) In the cafe of Chappels erected in 
Pariſhes without a Parochial-priviledpe, an 
{erv'd by Vicars put in by the Parſon of the 
Mother. church for his own aſſiſtance, andfor 
the Accommodation of his Pariſbionets; T 
Tithes ipſo jure belong'd to the Parſon; (ö 


Thar is the Tithe of Corn And for the Vicar + 
Subſiſtance an inferior Tithe of other annuil iy 
Increaſe was ordinarly ſet apart. Which gate * 
occaſion to the diſtinction of Parſonage and 0 

Vicarage Tithe. But then ſometimes the Vicar F / 
got even a proportion of the Parſonage-tithe der 
for his allowance; and ſometimes a modifel £7 
Stipend. - Thoſe other Vicars whole buſinek 
was to officiat in Pariſh-churches annexd to 4 
Cathedral and Collegiat- churches, and Mona- Gar 
ſtytes, were maintained after the ſame faſtion f 104t 
The Parſonage-tithe being due ro the Ecclelugy 2 
ſtick or Conventual Body. Our Learned An 


tiquary Sir James Dalrymple obſerves no met: 
tion in the Charters before King Davids ting < 
of Perſona or Vicarius. (c) But in a Provincia 


Council held in Scott and anno 1225, under Pope 
Honorius the Third (of the Statutes whered! or 
there - is a Copy extant in the Chartulary 0 bh 
Aberdeen) (d] we find Tithes ordained to be Mc 


pay'd, iis ad quos pertinere noſcuntur, i. e. perſe 
nis & vicariis. Nay, The intrometting win the 


(a) C. ad audientiam 3. Extr: de Eccleſ: edificand, vel 149 ( 
Beng et de bene ficiis ad verbum Militia cap:4.N.31. (b) CE 45 
eleſiæ & duo ſequentes 16. qu: 1. Bengeus Ib: N. 32. (0 % 
lections concerning the Scottiſb Hiſtery, page 228. (d, 75 55 


— 


n 3 

Tithes without Tacks from them, or their 

Farmers was once declared a point of Dittay. 
(%) The Parochial-right of Tithes is now e- 

wacuated by the late Acts of Parliament, (5) 

which confer on Patrons all the Teinds of 


or Pre- 
ected in 
ge, and 
n of the 


be their Benefices, not heretably diſponed, with 
3 60 the burdens affecting the ſame. 
Ven + Craig ( is poſitive that the firſt pay- 


went of Tithes among us, was meerly the 
effect of Epiſcopal Tyranny, introduc'd about 
the twelfth Century; and ſettled with that 
Oppoſition and Reluctancy, that the Biſhop 


annual 
ch gate 
age and 


** of Orkney loſt his Life in the Quarrel. As 
nochfell biet/ and Charity decay d, the Divine Right 
buſes ol Tithes began to be aſſerted in the Councils 


of the Church, and theſe Council-decrees 
were at length tranſcrib'd in the Body of the 
Canon Law: For the Clergy were extreme 


c 
1ex d to 
Mona- 


0 
—_ loath to own the Original of Tithes to Hu- 
ed An mne Laws, which are alterable. 4 RE] 
o men- jo But the Pope as univerſal Biſhop, pre- 
7 tine tending a Sovereign Right to all the Revenues 
ovincial of the Church, took upon him to alienate 
er Pop Tithes to Monaſtries at Random. Nor hath 
whereof bie Holineſs ſtood to fell them to Lay-men: 
alary For all the Tithes in rah, and moſt of theſe _ 
ed to bell in Spain, are either appropriate by him to 
e. poſs Monks; or feued to ſecular Princes and Laicks. 
vg wit He was once pleas'dto gratify our King James 
Ide Fifth with the Tithes of all the. Parſonages 
as OP: ; b 
E. 7. Parl: 2. Ja: 4. (b) Ad 23: Seſſ: 2. jun#: 
Ca _ 26, Seſſ: 4. Part: V. C 1. 3 — lib, _ _ 


cap: 35: 


within 
T itheß 
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within this Kingdom for a year. (a) And not 
only did he aſſume che diſpoſing of Tithesthat 
were in the hands of Church-men ; but even 
of fuch as Infidels poſſeſs d: So Urban the Se. 
cond gave to Peter of Arragos and his Souldie 
the Tithes ofall Lands he ſhould recover from 
the Saracens. 

6. As he diſpos'd of Tithes freely without 
Controul, he alſo granted Diſpenſations from 
payment of em, to ſuch and ſuch Religious 
Orders as he thought fit to have intitely de. 
pending upon the See of Rome: And particu- 
larly to the Ciftercians , Hoſpitalers, and Temp. 
lars,” as to poſſeſſions they had before the La. 
teran Council. We have in another place (1) 
Hiſtorically deſcrib'd the Ciſfertian- Order, and 
ſhew'd how they came to be ſo priviledg'd: 
And becauſe ſome poſſibly may have the cu- 
riofity to know as much concerning the Heſ- 
pitalers, and Templars; I (hall furniſh my Rea 
der with the Hiſtory of em. 


(a) Buchannan Hit: Lib: (b) Part 1. chap: 2. N. g. 


T”- 


1 


The Hiftory of the Hoſpitalers, * or Knights 


of St. John. 


il = Cuſtom of Viſiting pretended Holy 
= Places did esrly enough obtain. From 
| the time that Helen the Mother of Con- 
Rentine the Great did beat the Hoof to ug 
/ c iv -» . 3 22 alem. 


D. of 

wie, 
aly e 
was t 
up a | 
jeruſ 
hand 
whic 
wh 7 
jege 
Vaſt 

and 
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Me: 
( 


: (23390 | 
„ (2) Her ſteps were traced by many, 
ch Men and Women, notwithſtanding the 
"eat Dangers that attended ſuch a Journey. 
among others, Peter the Hermite towards the 
aof the eleventh Century perform'd that 
race of Ambulatory Devotion. Who Ob- 
«ving the Diſtreſſed Condition of the Chri- 
an Inhabi:ants in Jeruſalem. by the Oppreſ- 
on of Infidels that were then Maſters of the 
ty : concerted with Simeon the Patriarch, 
ow to recover it out of cheir hands. Being 
back d with Letters from the Patriarch to 
Pope Urban 2, and the Princes of the Weſt, 
he made his Applications to each Of theſe 
b effectually, and Repreſented fo feelingly 
the faid poſture of the. Chriſtian Affairs at 
Terſalem ; that in a little time he got him- 
elf, in conjunction with Godfrey of Bovillon 
D.of Lorrain at the Head of a Numerous Ar- 
mie, Levied out of all he Regions in Europe, 
lah excepted. Tne deſign, as they gave out, 
was to eradicate Pagan Superſtition, and fet 
8 up a Chriſtian Government in the Holy Land. 
Jeruſalem in the year 1099, fell in their 

bands, and Godfrey was choten King thereof, 
 Wvhich was much owing to the Valour of the 

% alters, who Signaliz'd themſelves at the 
a sege of that City, and for their Reward got 
Vaſt Poſſeſſions ſettled upon them by Gaadſrey, 
and Baldwin his Succeſlar. | „ 
loly 2, Theſe Hoſpitalers were at firſt ſome 
| Merchants of AMelphis in the Kingdom of 


(a) bn the year 326. * 
= 2 „„ Naples, 


sthat 


before Godfreys Expedition procur'd leave fron 


i. 4, _ 1 
Naples, Traders in the Levant, who a lit; 


the Caliph of Egypt, to build in Jeruſalem a Hoy 
for themſelves ; and their Countrey men thy 
ſhould travel in Pilgrimage thither; on Paying 
a-yearly Tribute. After which a Church wx 
ereted in Honour of St. Jobn, and an 
Hoſpital for the Sick, whence they 
took the Name of Hoſpitalers. They bound 
themſelves to the ordinary vows of obed. 
ence, chaſtity and poverty; and farther, to 
Defend Pilgrims againſt the Hoſtilities of $4 
racens, They turn'd a Military order, remar. 
kable for their black Habit, and a Croſs of 
white waxed Cloth with eight Points: Into 
which Ocder many perſons of Quality liſted 
themſelves; and inſtead of Hoſpitalem, 
choſe to be called Knights of St. Fobn. They 
were rooted and expelled out of Syris at a 
time, when no Aſſiſtance could be had from 
the Weſtern Princes, who had Game enough 
at Home, and were deeply ingag'd in inte- 
ſtine Broils. Then they poſſeſs'd themſelves 
of Rhodes : which the Twrks recovered out of 
their Hands in the year 1522. 

3- The Emperor Charles 5th. in the year 
1530, dealt and prevailed with them to ac 
cept of the Iſle of Malta for their Reſidence: 
where they have long been a Fence and co- 
ver to Chriſtendom from the Turks. Solyman 
in the year 1566, thought to reduce and ex- 
tirpate them. by a. mighty Naval Force; 
which after the Expenſive Fatigue of Four 
Moneths War, were neceſſitate to return 7? 
infectd. Princes have heaped Riches oe 


- 
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a lte deſe Knights, and the Popes granted them 
e from alt Priviledges, and Immunities, whereof 
Hou n Exemption from pay ment of Tithes was 
-0 tha one. But after the European World began to 
paying be ſenſible of the groſs Cheats put upon them 
ch e ty the ſpecious pretence of Croiſades, and to 
d ve over theſe vain Deſigns, the Credit and 
they jntereſt of the Hoſpitalers decay*d, except in 
bound ſuch places as were moſt expos'd to War. 
Oded 4. In this Religious Order there are 
er, to WF Knights, Noble by four Deſcents, Chaplains, 
f SM ind ſerving Brothers of many different Nati- 
emar-W ons, The principal Convent or Hoſpital is at 


oſs of 


Into fer of the Order is Head, and Soveraign of 
liſted WM the and. In all Forreign - Provinces where 
alers, they have any Revenues belonging to them, 
They W there is a g1eat Prior, whoſe Juriſdiction is 
a7 4 ealled a Commandery or Preceptory. He from 
from W ime to time holds Provincial Chapters; and 
ugh BY muſt Account for what he does, and Receives, 
inte? to the main Body of the Order in Malta. The 
elves WH chief Commanderies are for Knights, ſuch was 
ut of the Preceptory of Torphichen. There are others 
for Chaplains. A Commandery of Juſtice, is 
Yea WF that which is beſtowed upon one according to 
0 bis long ſtanding ; Commanderies of Favour, 
nc. are ſuch as the great Maſter or Prior has the 
| C0- Diſpoſing of virtute officis. The Priors chuſe 
, . the great Maſter, who is only Subject to the 
ex- Pope in Spirituals; but owns the King of 
ce; Spain as his Protector, to whom he preſents a 
Our Falcon every year. The Hoſpitalers came ins 
* to Scotland in the Reign of King David. The 


ele 


preſent in Malta; whereof the grand Ma- 


Prece ptors- 
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Preceptors of this Order . Right to the Fore; 
Kicures of their own Tenents. The Gover. 
nours of Hoſpitals appointed for poor Perſons, 
or Invalides, were alſo called Freceptors; 23 
the Preceptors of the Hoſpitals of St. Anthoni 
in Leith, St. Leonards beſide, the Borrow-muir, 
St. Thomas at the Foot Leitb-wynd, St. Lau. 
rence near to Haddingtoun, and Ednem in the 
Merſe. The Viſitors of Hoſpitals are to be 
appointed by her Majeſty. (42) And Action; 
for bringing Patrons and others; to Compt 
for their Intromiſſions with the Rents of them, 
are intented at the Chancellors Inſtance. C) 


(a) Ad ron Parl. 7, 74. 5. (b) Mackenzie Obſerv. u 
the 27 AF, 2 Parl. Ja. 1. 


| CCI 


» * TT EY — 


The Hiſtory of the Templar. Where it ii 
Debated if Temple»Lands were Church- 


Lands, and fell under the A of Annex 
_ 7, 


1 Order of Templars was ſet up at Fe 
ruſalem about the ſame time, and upon 

much what the fame occaſion that 
gave rife to the Hoſpitalers. Frequent Incur- 
ſions being made into Godfrey: Kingdom by Se- 
Facens, Turks and Egyptians, and the Roads 
leading to Feruſalem infeſted by Robbers ; ſo 
as Travellers were much expos'd to Danger : 
nine generous Knights (4) undertook the 


| (a) Anno 1118, Defence 
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Defence of the Sacred Sepulchre, and to clear 
the High-waysz that Pilgrims and Paſſengers 
night ſafely come and go thither without 
Hzzard or Interruption. 

2. They propos'd at the beginning to live 
ther the mode of Regular Canons, ſubjec- 
ting themſelves to the Vows of Celebacy, 
and obedience to the Patriarch of Feruſalem. 
This was done in the year 1118 ; and they 
were called Templars, becauſe they had a- 
partments allotted for them by Baldwin King 
of Jeruſalem, in his Palace near to the 
Temple» Theſe Templars ſubſiſted for nine 
years, by the Liberality of the King, Parris 
arch, and other Eccleſiaſtick Prelats. But the 
Order was confirmed by the Synod of Troye en 
champaigne under Pope Honorius 24, Ca) 
and got a particular Set of Rules, and a white 
Habit aſſigned them in token of their Inno- 
cence, To which Eugene zd, added a red 
Croſs; (5) to ſignify their readineſs to 
ſpend their Blood in Defence of the Holy 
Land. Among the Templars as well as the 
Hoſpitalers there were Knights, Prieſts or 
Chaplains, and Fratres Minores or Servientes ; 
and theſe Prieſts had Benefices. The Tem- 
plars uſed to be Interr'd with their hands 
and Feet laid a croſs ; and their Standart was 
partly white, partly black; importing peace 
or favour to ſuach as eſpouſed the Intereſt of 
Chriſt, and Terror to his Ene mies. They 
lirictly for ſometime adhered to the Rules of 


(2) Ame 1128: (b) Anno 1140 * 
| their 


| n 
their Inſtitution, and thereby exceedingly uul. 
tiplied, and grew in Credit and Wealth. Nay, 
as Matthew Paris relates, became richer than 
Kings. This we'll find leſs reaſon to think 
ſtrange of, when we conſider that people in 
thoſe days, ſo poſſeſs'd with a Superſtitions 
Opinion concerning the Merit of a Pilgti- 
mage to Feruſalem, as if it had beeg half way 
to Heaven, may be eaſily thought*to have 
been frank enough to Reward and Gratify 
ſuch as afforded them ſafe Conduct, and De. 
fended the Holy - Places. Princes alſo, and 
great Men who enter'd into this fam'd Order 
of Templars brought their Treaſures and Pol 
ſeſſions with them. _ | 
3. But while the Templars ſwim'd in afflu- 
ence and proſperity. they turn'd inſolent, 
and inſupportable. They diſclaimed the Su- 
periority of the Patriarch of Feruſalem, their 
Founder. and Benefactor, and would own on- 
ly the Popes Supremacy, who for Reaſons 
of State cajoled them with many Priviledges, 
ſuch as an Exemption from their Obedience 
to the Patriarch, and from payment of Tithes; 
and always interpos'd in their behalf, to get 
Juſtice done them in their civil Affairs. They 
-prov'd very ungrateful by open Acts of Ho- 
ſtility and Malice to the Hoſpitalers; who 
had been kind and bountiful to them at their 
=_ beginning. Nor did the Hoſpitaler 
ail, as occaſion offer'd to wreck their Revenge 
upon the Templars. | 
4. I omit for Brevities ſake, the particulat 
Relation of che Warlick Expeditions of it 
| Templars 
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ind Eeyptions.5. as not being neceſſary to my 


purpoſe, But I cannor forget the bold An- 


ſwer given by Otto de S. Amando Maſter of the 
Temple, to Saladin, who having ( @ ) taken 
tim Priſoner, offered to Exchange him for 
his own Grand-Child that was a Captive in 
the Chriſtzans hands. It ſhall not be ſo, 
quoth the proud Maſter of the Temple, ſor our 
way is only to Ranſom with the Sword: And 
therefore he chus'd rather to die under Con- 
finement, than come off by the precarious 
method of an Exchange. 

5. Maugre what Reſiſtance the Hoſpitalers 
and Templars could make, Saladin, ( b ) by 
the force of his Arms, poſleſs'd himſelf of Fe- 
nlalem. To Retrieve which Loſs, and to 
Humble that Victorious Infidel, The decimæ 
daladinæ were Impos'd by the Pope and Chri- 
[tian Princes. ; 

6 The Templars having degenerated into 
Luxury, intemperance and effeminacy, they 
diſſolved in a ſad Tragedy. The Order after ic 
had ſtood a matter of 184 years, being ge- 
neraly cut off in a cruel manner, through all 
the Chriſtian World ( except in Germany, 
where it was only Suppreſsd ) by 
the contrivance of Pope Clement 5th, and 
Philip the Fair King of France. Who, being 
highly offended at the Templars, for that he 
ſulpected them concerned in the Tumults that 
aroſe about Debaſing the Coyn ; and having 


(a) June 1180. (b) Anne 1187. 
allo 


| 


re! 

alſo a Defign to render himſelf Maſter ; 

their Riches and Poſſeſſions, by his Moyen 
and Intereſt got Clement advanc d to the Por 

tifical Chair, upon his previoully ingaging u 

der Secrecy to aboliſh that Order of Knight 

Their Ruine was Commenc'd in the year 
1307, by the French King who Seiz d all ſuch 
as were in his Kingdom, and Confiſcated their 
Eſtates. The like Cruelty was praGis'd in o 

cher Countries. 

J. The Pope, that he might e ffectual 
Gratiſie his Patron and Benefactor, Suppreſ 
the Order of Templars, ) in the Council 

of Vienne, (where he was perſonally preſent) 
nor by way of Definite Sentence, ſed per via 

proviſionis apoſtolice, irrefragabili & perpetuo vs 
litura ſanctione. And all their Lands and 

Goods were Declared to fall under the Diſ- 
pPoſal of the Holy See. A great part whereof 
by Advice of the Council was conferred upon 

the Knighrs of St. Jobn of Feruſalem, I lay 
that only a great part of the Temple-Lands 
were beſtowed in favours of the Hofpitalers; 
becauſe that Council decree referves the 

Goods belonging to the Templars in Cali, 
Arragon, Portugal, and Majorca; and feculat 
Princes applyed much of 'em co their ow 
uſe as bona vacantia. Yea ſcarce , were the 
Templars Goods annex d to the Hoſpitalers 

any where without paying of great Sum 

Their Poſſeſſions in Caſtile were Confifcated, 

thoſe in Arragon transferred to the Knights of 

Callatrava, aud many retained by the Knights 

(a) Anno 1312, 


themſelves 
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themſelves. Spain did not allow of the De- 
tice of the Council of Vienne. In Portugal their 
Lands were appropriated to a new Order of 
Enight-hood then, ereted,  . _ 
8. Theſe unhappy Knights Templars con- 
kemned by the Fatal Sentence of the Synod 
Vienne, were generally Perſecuted with Fire 
nd Sword for the ſpace of ſeven years, from 
e 1307, to the 1314. But in ſome places 
hey eſcaped Death: as in England fome of 
em enter d into the Married State; and in 
many they were admitted into other Or- 
ders. 85 
9. Some ſay their Crimes brought Deſtructi- 
dn upon them, But whatever was the cauſe 
t, Authors agree that none of theſe ill 
things laid to their Charge were proven a- 
painſt them. If they were Innocent, it can- 
not be denyed but that the Pope of Rome, for 
all his pretence to Infallibility,and theſe of the 
dynod of Vienne have been either partial, or 
Impos'd upon. If they were Guilty, and 
traly Criminal, that doth argue, ever, 
ling not to be Religious, which the Churc 
df Rome calls ſo. | ET 
10. The Templars came into Scotland, inthe 
Reign of King David, where they flouriſhed 
d that Degree, that there were few Pariſhes 
italers Meberein they had not ſome Lands. The 
Sum. tor of the Order reſided at Torphichen. 
ifcated, {W©'ieir Priefts or Chaplains had Benefices, and 
ights of ere Miniſters of the Churches of - Tulloch, 
K nights im, Inchanan and Mary Coulter, The Ho- 
Fil of St. Germans in Lothian belong d to 


ſelycs: ij the 
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the Templars : But was Diſſolved in the yen * 


1494, and the moſt of its Revenue beſtowed 
by K. James 4th, upon the Kings Collecgt 
of Aberdeen. Air James Sandilands the laſt Pn. 
ceptor of Torphichen made Reſignation ad ye 
petuam remanentiam, in Queen Marys hand 
of all the Temple-Lands in Scotland, why 
Feued them out again to him for 11000 
- Crowns, and the yearly Duty of 500 Mak 
in Augmentation of her Highneſs Rent 
The Temple-Lands being Erected in favour 
of Fames Lord Torphichen 5 he Diſponed then 
all for ro Merks, to James Tennent 0 
Lynbouſe, and Mr. Robert Williamſon Writer inf 
Edinburgh, except the Lands of Torpbicben ani 
Liſtoun, lying within the reſpective Shires 8 
Edinburgh and Linlithgow, thoſe of Dennie it 
Stirling-Shire, 61, 26a in che Shire of 
Lanerk, Balintrodo in Edinburgb-Shire, and M 
ricoulter in the Shire of Kincardin, Togetbheſ 
with his Right to the Churches of Torpbicbe 
Temple, Inchmayn, Marycoulter, Abojn, Tull 
and Rilbartba, and the Teinds and Rents there 

of ; Some Temple-Lands in Eaſt Lali 
and; Fife, were afterwards made over to Ml 
_ George Lauder of Baſs, and theſe within tl 
Sheriffdom of Perth, and Stewartry of Sn 
thern, to David Lord of Scoon, And yet 1. 
nent and Williamſos convey d their wholeRig 
with confent of the Lord Torphichen, to l. 
mas Lord Binvie, afterwards Earl of Hause 
zoun; By whom the Lord Scoon's Right u. 
| Ratified and the. Temple-Lands with 
the Shires of Dumfrics, Lanerk, and Wig (+) 


1.5 & 
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and within the Ste wartries of Annandale and 
Kirkeudbright, were transfer d to Captain Wil. 
law Ro, and came from him by progrels in 
the perſon of Roſs of Auchlofn, who having rais d 
Reduction and Improbation of the Rights 
ofthe Poſſeſſors. It was alledg'd for the De- 

Enders, they were not bound to produce 
their Evidents co the Purſuer, becauſe 
Temple-Lands were Church-Lands, and con- 
quently fell under the Act of Annexation 
87, and that they were Church-Lands was 
I thenfWcontended upon theſe Groundds. 

ent e 1. The Templars were an Eccleſiaſtick Or- 
iter ider infticuted by the Patriarch of Feruſalem 
en nor a pious Uſe, ſubject to the Tria Vota 
ures 08864bfantialia Religionis, Poverty, Chaſtity, and 
« Obedience, which were at firſt adminiſtrat to 
them by the Patriarch. 2. They had Prieſts 
Among them, and have been reckon'd Eccle- 
jallicks by Divines, Canons, and Canoniſts. 
. They enjoyed the priviledges of Church- 
nen, being exempted from Civil Juriſdiction. 
The Order had its Confirmation from a 
buncil of the Church, who preſcribed them 
kules and Habit, co which the Pope added a 
Red Croſs to be worn by the Knights and 
neſts. 5. Pope Clement the 5. in his Epiſtle to 
e King of France (a) expoſtulates with 
lim, for having impriſon d the Templar Sub- 
a of the Church abſque medio, and ſeiz d 

i Eſtates, which did not belong to the 
1 Power. And the Doctors of the or? 


e) Offober 27; 2307. 


- ” bes 


:  LRity did not tie them up to a ſingle Life, but 
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Bon, by their Refolve, ( a) Declare, That thoh 
who are lifted for the Defence of the Faith, 1 
bave made Profeſſion of a Religion eſtabliſhed by thy 
Church, ought to paſs*among the Religious, and en. 
joy "the Benefit of Exemption 3 and their Eſtaty 


ſhould be reſerved to the Ends for which they ven 
_ conferred on them. Nor would the Pope ſuffer 
King Philips Proceſs to go on againſt the Tem. 
plars, till once the King had put ſome of the 
principal of em in the Hands of his Legatez 
The Pope alſo reſerved to himſelf to judge the 
Great Maſter of the Temple, and the Maſter 
or Heads of the Order in France, and beyond 
Seas. At length, by the Pope in a Council 
of the Church, the Order was ſuppreſt, and 
their Eſtates diſpos'd of. 

It was Anſwered for Aucbloſſin, 1. The 
Templars conſtantly paſs d for a Military Or- 
der, and were improperly called Eccleſiaſticks; 
being originally inſtitute, not for any ſingular 
Spiritual Perfection, ſuch as Devotion or 
Charity, but for Guarding the High Roads 
with Force of Arms; whereby they were ex: 
ercis'd in Blood and Violence : And no more 
Eccleſiaſt icks, than the Popes Guards, or other 
Princes who engag'd in the Holy Wars, or 
even the Souldiers that ſerved under them in 
theſe Expeditions, who all wore the Badge of 
che Red Croſs, and received from the Pope the 
Red Standart. Neither were their Vows liks 
thoſe of the Religieux : For their Vow of Cha- 


| ts) March 24: 1308, | 4; 3 / 
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implied only Continence, which might have 
ben obſerved in a Married State; Obedience 


un them, was only Submiſſion to the Ma- 


ler of the Order; and their Poverty, a meer 
reſtriction not to acquire without a Diſpen- 
lion from the Grand Maſter, a thing as often 
ganted as required. (4) Farther, the being 


ed to Vows, was not the main end of their 
Iaſticution ;- but ſome thing accedens præter na- 


am. Albeit they made their firſt Vows in 


the Hands of the Patriarch of Feruſalem, as 
Vows in theſe days us'd to be made in the 


Hands of Church Men; they were not for 


that Eccleſiaſticks: Such a Ceremony being on- 
ly usd for the more Solemnity, and in order 
to obtain the Patriarchs Benediction. 2. Tho 
this Order had Prieſts belonging to it, that 


doth no more make it Eccleſiaſtick, than the 


Order of the Garter can be reckon d a Reli- 
gious one, from their having S. George for 
Patron, and a Prelate for Chancellor, and 
Regiſter; Beſides a Dean and Canons, and 
Twenty Six poor Knights to pray for the Or- 
der. As to the Opinion of Canoniſts; This in 
general is to be obſerv'd, that where they be- 
long to a Countrey or Order much devoted 
to the Church of Rome, they are uſually ſway d 
to think the Military Orders of Knighthood 
to be Eccleſiaſtical: And thoſe who are more 
tree, and leſs de pending upon that Church, 
Incline to the Opinion, that theſe Orders are 
Kecular. 3. The Doctors, who generally al- 


(a ) Carleval: de Judiciis, Tit: I; Diſp; 2: Sect: 3: N: 406. | 
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low them Privilegium Fori, are very far fon! 
granting, that they were a Religious Order both! 
4) This Exemption was the Effect of theilithe or 
Grea neſs, and the Indulgence of the Chure vere 
of Rome; but did not alter the Deſign or Cha vhon 
racter of the Order from Secular to Eccleſiaſtic , 
4. The Templars were ſeveral Years inſtitut arthe 
before they were confirmed, or received am Ordet 
Rule or Habit from the Council of Troyes, cep 
to the extraordinary power the Pope did ar ene, 
gate to himſelf, in the Trial, Suppreſſion ani ion. 
Diſpoſal of the Goods of the Templars; Ao 
will amount to no Argument with any wo lelig 
are in the leaſt converſant in the Hiſtory o mn 
theſe times; wherein there was nothing cin ence 
exempted from the ambitious Pretenſions Ade ! 
theſe Pontifs. And yet in this Matter the x fit 


Pope proceeded by his own Confeſſion, with 
out obſerving the Forms of Law or Juſtice; 
Which, if the Templars had been anEccleſiaſtick 
Order the Pope and Council would never hare 
confeſs d. For it is but too well known, with 
how much Arrogance they pretend to diſpol: 
of Eccleſiaſtick Orders and their Revenues 
However this Decree, after all, was no where 
made effectual to the Knights of S. Job, 
without payment of great Sums. And the 
Application of the Temple Lands in ther 
favours was ſo qualified, as it might not pre 
judge the Rights of Princes. As to the Judg 
ment of the Colledge of Paris; There is no 
doubt, but this Order having a Reſemblanc 


(2) Carleval: Ibid. | 
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r Kone a Religious one, did plead an Exemption 
Order och from the Secular Juriſdiction, and from 
f thei de ordinary Juriſdiction of the Church; and 
hure rere only ſubject to the great Maſter : 
or Cha Mwhom their Benefices were conferred pleno 
ſiallick re, and their Vows diſpens d with. Nay, 
nſticuMrther, Mar jana obſerves, that ſometimes the 
ed am order proceeded to depoſe their Maſter, to 
es, {Maccept of bis Reſignation, and to chufe a new 
d arroMone, without the Popes Licence or Confirma- 
on ancien. Tis alſo to be obſerv'd, that the Do- 
ars; Mom of the Sorben do not call the Templars 
y wü Religious, but only ſay, they ought to paſs 
tory a mongſt the Religious. As to the Reſolution 
1p cini concerning the Application of the Goods of 
ons o cbe Templars to the ends for which they were 
er thel a firlt conferred on them: That doth not de- 
with emine, if the Goods were Eccleſiaſtick or 
uſtice not; but was a Check upon the Avarice and 
ſiaſtic e Revenge of my the Fair. 5. Tis obſervd 
er haye in a Manuſcript ſuppos'd to be Sir Jobn Nis- 
„ wich , that, in Solemn Proceſſions, or Meetings 
diſpoſe ef Parliament and Convention of Eſtates, the 
renues receptors of theſe Orders were ranked with 
the Laity ; and as ſuch were Tax'd in order 
to the pay ment of publick Burdens ; nor were 
their Lands comprehended in the Ads touch- 
ing the Aſſumption of the Thirds of Benefices. 
And albeit they had Churches, whereof they 
vere the proper Patrons, to which my Lord 
Torpbichen pays yet a conſiderable Stipend: Yer 
that did not make them Eccleſiaſtick. 

In the foreſaid Reduction and Improbation, 
this point allo fell under Debate, if, upon the 
Y Sup: 


SST: 9, 
Fuppoſition that Temple Lands had been or; 
ginally Church Benefices ; They be og 
excepted in the Act 1587, and if that general 
Exception be taken away by the Acts 163z 
and 1661. | | 

It was alledg'd for the Purſuer, That e 
they had been Church Lands from the begins 
ning; Yet the Order being ſuppreſs d 200 
Years before the Reformation, the AR of 
Annexation made upon that occaſion does 
not comprehend Temple Lands, which had 
fallen to the Crown long before, not upon 
the general Account of Reforming the Errors 
of the Church of Rome; but becauſe Croiſade, 
and the end for which the Order of Templar 
was inſtituted, the affording Reception and 
ſafe Conduct to Pilgrims at Jeruſalem, was of 
a long time ceas'd. 2. Tho Temple Lands 
fell under the Act of Annexation, they wee 
again excepted, from it expreſly in a Clauſe 
concerning the Lands and Lordſhip of Torphi- 


chen, which was not taken away by the general 
Act 1633. Since illad non agebatur to take a 
way the ſpecial Exceptions; but only to ex- 
tend the Act 1587 that only concerned Bene- 
fices then poileſsd by Church Men, to the 
Right and Superiority of all Lands erected be- 
fore or after the General Annexation. And 
theſe Reſervations being in a. Solemn Act full 
40 Years before. the 1633, muſt yet ſubfilt, 
unleſs they had been exprefly reſcinded. ;. 
"Tis true che Act 1633 mentions the Superio- 
rities belonging to whatſoever Abbacies, Pri- 
ories, Prioreſſes, and Preceptoiies; But that 
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to be taken in a proper Senſe, ſo as not to 
de underſtood of Commendams or Precepto- 
56s pertaining to Military Orders; theſe be- 
ing but a Reſemblance of Benefices. - And for 


dearing that theſe Acts do only concern the 
wenefices of Churches, Abbeys, Convents, or 
Hoſpitals ; The Act 1587 narrates, That our 
Swereign Lord perfectly underſtanding the greateſt 
int of bis proper Rent to have been given away to 
Abbey, Monaftries, and others of the Clergy, for 
Cauſes found to be neither profitable nor neceſſary ; 
| is meet and expedient for the King, to bave Re- 
aurſe to bis own Patrimony: Therefore His Maj ea 
fy and Eſtates unite to the Crown all Lands, &c. 
which then pertained to Arch-Biſhops, Biſhops, 
Abbots, Priors, Prioreſſes, or other Prelates, Eccle- 
ſufick or. Beneficed Perſons of what ever Eſtate, 
ind to Abbacies, Convent and Cloiſters of what 
wer Order of Friers, Nuns, Monks, or Channons., 
And albeit the Act 1633 adds the Word Pre- 
epteries, yet it plainly relates to the Act 1587, 
and concerns the ſame Subject, with this Ex- 
tenſion only, That whereas the Act 1587 was 
confined to Benefices in the Poſſeſſion of 
Church Men at that time; The Act 1633 
doth annex all Lordſhips erected before or af- 
ter the Act. And the Additional Word Pre- 
eptorjes is only to be underſtood of Eccleſia- 
lick Preceptories. 

[ return from this Digreſſion, which per= 
aps is carried too far, to proſecute my Diſ- 
Curſe concerning Tithes, | | 
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 AContinuation of the Hiftory of Tithe, 


O ſecure the Papal Grants of Alienation 
and Exemption, from being called in 
Queſtion upon the account of the Dj. 
vine Right of Tithes: The School-men main. 
tain'd a competency out of them to be due 4 
jure divino; but that the particular Quantity 
of a Tenth was of Eccleſiaſtical Inſtitution, 
2, The Pope having uſurped ſuch a bound. 
leſs Liberty of appropriating Tiches to Mong 
ſtries, or otherways diſpoſing of them at his 
pleaſure, and granting Exemptions to eve 
rals of his Creatures and Favourites from pay. 
ing Tiches for their own Lands, to the great 
prejudice of the Parochial Miniſtry ; Our Lau 
to exclude theſe his unjuſt pretences ; made it 
criminal to take a Right of Tithes from any 
{ave the Parſons or Vicars, or their Farmer, 
(a) For the Kings and Parliaments of Scotland 
have been alway Zealous in maintaining the 
Regale and Rights of the Church againſt all 
Romiſh Uſurpation. But at the ſame time 
Tithes in this Country were frequently mor: 
tified to Cathedral and Collegiat-churche, 
Chappels, Monaſtries and Nunneries, by the 
Founders and benefactors. To theſe alſo Pa- 
riſh-churches with their Tiches were often an. 
nex d by the Patrons; ſo that the Prelates ol 


AG 75, Parl; 2. Ja; 4. 
1 Churches 
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Churches and Monaſtries had Right to two 
kinds of Tiches; One belonging to them ſim- 
% ay by Mortification from Lay-men ; Another 
] o them only as Parſons of Pariſhes. This 
leads me unawares to inquire how and when 
led u Lines came firſt into the hands of Laicks ? 
* This is certain, that Lay- men injoyed 
Iithes, and diſpoſed of them freely for ſeveral 
zue 4 les under Chriſtianity. But the Learned 
* ate extremely divided in their Sentiments a- 
bout the Origine of Infeudations of Tithes. 
ound dome extravagantly will have them to be more 


ons MY antient than the Church it ſelf: Becauſe Cice- 
at hv and other Pagan Authors mention Tithes to 

ſore. WY bare been raiſed by the Roman: out of their 

"Wl Provinces. Other place their Beginning un- 


der Philip Auguſt, in the time of the Holy 
War. A third fort derive it from Charles Mar- 
ul. Without ſtanding to diſpute which of 
theſe are moſt in the Right, I ſhall content 
my ſelf eo notice (till I ger more Light) That 


ade it 
m any 


e in e Council () held 1078. under Pope Gre- 
ng the i 27 the Seventh, by an expreſs Canon, Laicks 
ft dre diſcharg d co poſſeſs Tithes, whether they 


have them from Biſhops, or Kings, or any o- 


time Ni: 

mor- ther perſon ; with certification, that the not 
rches, reſtoring them to the Church, infers Sacri- 
the ledge, and the hazard of eternal Damnation, 


Which is repeated in the general Council of 
Literan 1139, under Innocent the Second, Can. 
10. Whence I conclude that the feuing of 


ſo Pa- 
en an. 
ates ol 


(a) Concil: Roman. 


urches Ti thes 


e 2 
Tithes by, and to Lay-men, is a practice more 
antient than theſe Canons. The | 

4. Many alledge the firſt Infeudation of 


Tithes proceeded only from Church-men : 
Of which the Defence of the Church from be- 
ing a prey to Infidels was ſometimes the One. 
rous Cauſe. They tell us alſo, that Tithes have 
been ſometimes feued only to oblige and in- 
courage Heretors to bring in and cultivate Ny. 
valia: And that Church-men again frequent. 
ly chus'd to diſpone their Tithes, eſpecially 
ſuch as lay at any great diſtance, for a certain 
Duty, rather than undergo the uneaſie trou- 
ble of ſzeking them in. But I rather incline 
to the Opinion of Mr. Selden, (a) who aſcribes 


the Original of Feudal Tithes to Lay, and 


Clergy-men without diſtinction. 

We may here oblerve, (wichout ingagingin 
the Diſpute about the Regale) That Chriſtian 
Princes, to oppoſe the barbarous Huns, Goths, 
and Vandals, carrying all before them in Eu- 
rope in Fuſtinian's time, were in a manner ne- 
ceſſitate to uſurp the diſpoſal of the Revenues 
of the Church, and make Alienations and 
Grants thereof to their Lay- ſubjects, in order 
to endear them co their Service, in maintain- 
ing of an expenſive War, when Religion and 
Liberty, Property and all was at the Stake. 
This was ſomerimes done in a manner grating 
and diſobliging to the Church. But I find 
none ſo much blamed and ſpoken againſt in 
 Hiſto;y on that account, as Charles Martel, 


(a) Hiſt: of Tit hes, cha p. 6. N. 4. 
becauſe 
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becauſe he would not make Head againſt the 


Moors, when they having ſubdued Spain, were 
going tO invade France, till once the Clergy 
reſign'd their Tithes to him for payment of his 
Army ; and did not reſtore them according to 
his ſolemn Promiſe, after GOD had bleſs'd 
tim with Succeſs and Victory. For which the 
Clergy have indeavoured to blacken his Me- 
mory, by making a Story to paſs of a Revela- 
tion to St, Eucherius Biſhop of Orleance, That 
Martel was damn'd for robbing the Church : 
Altho this Eucherius (as Baronius reckons) died 
ſome years before him, and ſo could ſee no 
Viſions after his Death. However it is repor- 
ted, that Pepin Martel's Son would be inter'd 
with his Face downwards, to expiate his Fa- 
ther's Tranſgreſſions. Selden ( a) diſproves 
the common Tale of Martel's taking away the 
Tithes, and giving them to the Laity: Al- 
ledging that tho he was a Robber of the 
Church, he never meddled with the Tithes. 
Dupleix owns that Prince to have uſurped the 
Tithes, and withal contends that he was leſs 
eriminal for not making Reſtiturion, than the 
Clergy for their Avarice and Ingratitude to fo 
generous a Protector. Others, ()] who go 
about to excuſe the Matter, turn over the 
blame of the ill conſequences of Marte!'s Uſur- 
pation of the Tithes, upon the Avarice and 
Impiety of his Caprains. They alledge that 
Prince meant no more than only to apply the 


(2) hid: cap: 5. N. 3. 


| (b) Traite touchant I origine 
in diſmes, chap: 6. ſect. 5. <4, $2 


Fi uits 


Pe 
Fruits of the Tithes for payment of his Soylg;, 
ersduringthe War: But that theſe Gentlemen 
loath to part with ſo ſweet a Bit, indeavoureg 
to perpetuate the Injoyment to their Families 
Nocwithitanding all indeavours of Carlomy 
and Pepin to the contrary. 
6. Pepin, for that he could not pet the 
Church altogether reponed to their former 
Right, becauſe of Inteſtine Wars: He obligq 
the Laick poſſeſſors of Eccleſiaſtick Benefices 
to take Leaſes or precarious Feus of them from 
Church - men for payment ot both Ninths and 
Tenths., or double Tithes ; and with all to be 
at the Expenſe of repairing the Churches. (4) 
| Wherein he was followed by Charles the Great, 
who ratified the Obligement to pay that dou- 
ble Tithe of a Ninth and Tenth: But put it in 
the Option of the Eccleſiaſticks to renewthe 
Leaſes or not; and ordained thoſe Laick he. 
neficiaries called Medietarii from their dividing 
the Rents with the Church, and getting half 
of the Fruits for cultivating a piece of Church 
Land, to pay the Tithe of their own propor- 
tion to their proper Miniſter. Eharles the 
Great having conquered much of Germany, bt 
ſettled Epiſcopal Sees there, and indowed 
them with vaſt Revenues. Particularly he ap- 
pointed a Lithe to be payed out of all his own 
Revenue, and out of all Forefaultures. ( b) 
And I find mention in ſome of our old Chat- 
tularies of the ſecond Tithes of the Caſuali- 


(a) Thomaſſin la diſpline ae p Egliſe, part 3. Lid: 3. 0 . 
2. N. 6. (b) Anno 789. C. 17. | 
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es of Ward, Relief, Marriage, Eines, Eſ- 
cheats, and Un-laws of Courts. That Great 
prince did by another Law (4) appropriate 
he Tithes to the Pariſh-church. 

7. But tho Charles the Great made many 
Laws for the payment of Tithes, which are 
mant in his Capitulars Yet in after Ages 
Princes and others diſpos'd of their Tithes as 
they pleas d; and commonly to Nunneries 
ind Monaſtries: Thinking that a Corpora. 
tion of Prayers would be more effectual than 
the Devotion of a ſingle Prieft, to draw down - 
Mercies and Bleflings upon the Benefactor. 
Our Kings and great Men did appropriate 
Churches with their Tithes, not only to Mo- 
naſtries but even to Biſhopricks ; and for main- 
taining the Fabrick of Cathedrals, and of 
Wax-candles therein. Many Rights of Tithes 
in Favours alſo of Lay-men are to be ſeen in 
the Chartularies of Abbacies. _ 

8. The Clergy hath us'd mighty Endeavours 
to get the Tithes out of Lay-hands ; Nor have 
frequent Bulls from Rowe been wanting for that 
effect. And for incouraging all Men to give 
Liberally to the Church; and withal, to re- 
move any Objection that might ariſe from 
Church-mens dilapidating or giving away the 
Church-cevenues, many Canonical Decrees 
vere made againſt conveyances of Tithes to 
Laymen, But the firſt effectual Law that came 
from Rome, for hindring them to paſs from 
hand to hand in common Commerce, was the 


(a) Au 304. C. 3, | 
famous 


e 285 # 
FamousCanonProbibemus 19.Extr.de decimis magg|Multain®: 
in the Council of Lateran, under Alexander Fe out the \ 
Third in the year 1179. Whereby Laick uſe | 
with-holding Tithes on the peril of thei out by 
Souls, are diſcharg'd to make them over to bock 2! 
Lay-men, and the Receiver that does not te. but Vet 
ſtore them to the Church, is not to hae 87. 
Chriſtian Burial. dh, A 
9. Our Law has fo far gone in with the Teind ; 
Canons, That Tithes (which we call hee Ie 
proper patrimony of the Church, (2) and ne pe 
Spirituality of Benefices) could not ſince the ! . 
Lateran Council be ſet in few, or long Tack Non 
before King Eharles's Decreet Arbitral upon che i" aft 
Surrender: And therefore were not anner Nie 
to the Crown by the 29 A#, 11 Parl. Ja. G. fre 
But left with the Church as formerly. I con- ere 
feſs the 189 Act of that ſame Kings 13 Pail, Patton 
bears, The Teinds of the Lordſhip of Dumferm- Jarly | 
ling to be annex'd to the Crown, according to the ſiters 
Tenor of the Act of Annexation 1587, whereby al amen 
the Teinds of the Remanent Kirk-lands and Preli- WR” pla 
cies of the Kingdom are annex'd, But that Clauſe ends 
is not Authentick, and ſeems ( as Sir Gem ind 
Mackenzie thinks) (b) to have been in. ich! 
ſert through miſtake, contary to the Deſign ackl 
ofthe Ac. beret 

Io. Decimæ incluſæ, nunquam ant ea ſeparats, n 0 
which for a long time beyond the Memory d ni 
Man, have always gone along conſolidate I 


With the Stock, were ever underſtood and * 
| ſuit 
dovi 
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I E 
ſuſtained in our Law, as an Exception with- 
out the Verge of the Canons prohibition. Be- 
auſe theſe are preſum'd to have been feued 
qut by Church-men as Proprietars of both 
dock and Teind, before the Lateran Council. 
But yet by the general Act of Annexation 
1587, where Lands are feued cum decimis in- 
dn, and a joynt Duty pay'd for Stock and 
n the leind; The Titualr or Church-man is to have 
chende Tenth thereof, and the King the other 
dine parts, with the intire Superiority. 
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4 11. The Teinds were not annex d to the 
Pack Netown with the Temporalicy of Benefices; 
n the et after the Thirds were found an ineffectual 
nerd Prorſion for the whole Miniſtry: The King 
„ Gras frequently importun'd and prevail'd with 


0 erect them into Parſonages, and give the 
Patronage to ſome Erection-Lord, who ordi- 
parly got Tacks of the Teinds from the Mi- 


con- 
Parl. 
ferm- 


10 th iters they preſented. Commiſſions of Par- 
ehe ment were allo named from time to time 
prels. Ner planting of Churches, and modify ing Sti- 


ends out of the Teinds : And the firſt of that 
ind appointed by the 3 Act, 22 Parl. Fa. 6. 
dich power to call before them all Patrons, 
ak-men of Teinds, and other pretenders 
lereto ; and to examine their Titles, andaſ- 
ls out of the Teinds of every Pariſh to their 
Miniſters, being uncompetently provided, 
Krpetual Local-ſtipends, not under five Chal» 
rs of Victual, or 50 Merks, where the 
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dove 1000 Merks or 10 Chalders of Victual; 
de Manſe and Glebe; And to recompencæ 
<* per lou 


its ot the Benefice might affor'd it; nor 
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perſons leſed therein, by prorogation of their 
Tacks, or otherways, as they, the Commiſſi. 
oners thought fit. They were allo authoriz'g 
to unire or diſunite Churches when that ſhould 
be found convenient. But not to meddle 
with any Miniſters already ſecured in 50 
Metks, or five Chalders of Victual, or more 
of Stipend, tho exceeding the foreſaid higheſt 
Quantity of rooo Merks, or ten Chalders, 
That Commiſſion expiring at Lamba/s 1618, 
while many Churches remained unprovided 
of ſutable Stipends, and Incouragement for 
Miniſters: Another was appointed in the year 
1621, much in the Terms of the former 
with farther powers to erect and provide new 
Churches, tranſplant others to more commo- 
dious Situations, and modifie Stipends with- 
out being ſtinted to a determined Quota. But 
not to alter or meddle with any Church ſet- 
tled by the former Commiſſion. (a) : 

12. King Charles the Filt at his coming to 
the Throne, being ſenſible of the great addi- 
tion that might have been made to the Crown 
Revenue, by the ſuppreſling of Popiſh Benee 
fices, had not his Father raſhly gifted them 
away: He in the year 1625, the firſt of his 
Reign, ſtrongly attacked the Erections with a 
Revocation the moſt ample that ever was made, 
of all Deeds done in prejudice of the Crown, 
particularly of all Erections of Church-lands, 
Teinds, Patronages, and Acts of Parlia- 
ment ratiiying the fame, Erections were 


4 a) A 5, Park, 23-J4.6, 13. EreRions 
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granted both before and after the Act of 
Annexation. Theſe granted before pro- 
ceeded upon the Dimiſſion and Reſignati- 
on of the Eccleſiaſtick Titulars, and were 
quarrelled upon the following Groundsof Nul- 
lity. 1. Theſe Titulars being naked Liferen- 
ters, had no power to reſign, and Reſignati- 
ons in favorem were nul]; As alſo, all Rights to 
Prelacies, before they fell vacant, by the Poſe 
ſeſſors deceaſe, Forfeiture or ſimple Dimiſſion. 
2. The King being only Patron and not Su- 
perior, had no power to to accept ſuch Reſig- 
nations, but only to preſent a new Titular. 
And as his Majeſtie could not ſede vacante 
have erected theſe Benefices directly into Tem- 
poral Lordſhips, quia ſede vacante nibil innovan- 
am; neither could that be done indirealy 
upon the Titular's Reſignation. 3. Alienati- 
ons or Rights of Benefices by Church-men to 
the enorm Leſion of their Succeſſors, or 
ng to ¶ whereby the Bene fice is put in a worſe State 
than at the Titular's Entry, are null. 4. All 
Lands unjuſtly taken from the Church ſhould 
be reſtored, and the King by his Coronation- 


them WW Oath was bound to maintain the Rights and 
of his I Liberties on't. 5. The Thirds of all Benefi- 
= Jes were to have been imployed for Miniſters. 
mace, 


Nip2nds, till the Church came to the full poſ- 
lion, of their proper Pacrimony the Tithes. 
krections granted after the Act of Annexation 
dere impugn' d, particularly upon this Topick, 
bat the annex d Property could not be diſ- 
Pned without a previous Diſſolution in Par- 
lament 3 And his Majeſtie might reduce Alie- 
Nets R 2 nations 
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nations made by his Predeceſſors to the g. 
norm Leſion of the Crown ; Kings in that caſe 
being always conſidered as Minors, and the 
Pacliament in place of Tutors to them. The 
Royal Revocation is ſometimes emitted by 
way of Proclamation, and the Parliament ra. 
tifies it; (a) Sometimes by way of Inſtrument 
(6b) But ordinarly it paſſes ficſt under the Pri. 
vy Seal, and chen is confirm'd in Parliament, 
after which manner this Revocation was ex. 
pede. (e 

I3. This Revocation made a great noiſe, 
and was thought to have been partly the Oce 
caſion of the Troubles that followed in that 
Prince's Reign. All the Poſſeſſors ot Tithes 
and Church-lands grudg'd at it; the Earls of 
Rinnoul, Marr, Melroſs Raxhurgb, and Morton, 
declar'd openly againſt it; the Earls of Huh, 
Marſhal, and Nithſdale, were for it. His Ma- 
jelty called up the diſſenting Lords to a Con- 
ference at London, where he told them that 2 
Revocation was not a Novelty, but competent 
to him Fure Regni, according to the antient 
Law and Cuſtom of his Kingdom of Scotland; 
that no prejudice was intended thereby to any 
perſon in patrimonialibus fundis ; that puolick 
Intereſt required to paſs from Church. revenues 
and other Mens Tithes; that every one {houid 
have the buying of their own Tithes ; and 
that Vaſſals of Cnurch- lands ſhould hold ofthe 
King. The Nobilicy anſwered unanimoully 
that Revocations were a Grievance to the Na- 


(e) 43g. Parl' 1633, F 
Et i tion, 


(a) A1 Parl: 4: J: 4. (b) 47 30. Parl: 6.745 


e E. ( 261 ) | a 
caſo tion, and had of a long time gone in defue- 
d the tude; That his Majeſties Father, &c. having 
The beſtowed on them and their Predeceſſors Mo- 

d by naſtries and Tithes, when there was no Mo- 
nt ra. ney to reward their good Services, theſe cou'd 
ment not in Law be taken from them without Com- 
> Pri. I penlation. Some days were ſpent in the De- 
lent. MW bate. But the King perſiſting in his Reſolve 
asex MI to have them either;to part with their Rights 
to other Mens Tithes, for a reaſonable price to 

noiſe be pay 'd by the Heretors, and to reſign their 
Oe Superioricies of Church- apds, refering theme 


1 tha ſelves to his Royal Bounty for a Recompence ; 

Cithes Or elſe they ſhould have a Tryal at Law for it: 

arls of M Thele Peers thought fic to gratifie his Majeſty 

um, by a Complyance as to their part. | 

In 14. The King being afterwards inform'd, 

5 Ma- That others were unwilling to go into his 

Con- Terms, and reſolv'd not fo eaſily to drop their 

that 2 Rights and Pretenſions: A Summonds of R-, 1 
beten duction and Improbation was rais d in Auguſt 
ntient MW 1526, upon the Revocation. Thoſe who found 
otland; themſelves concerned therein, gave Commiſ- 

to an? fion to the Earls of Rothes and Lithgow, to go 

udlick up with an Addreſs to the King, and lay the 

enues, WM Grievance and hardſhip of the Caſe before 

ſhould MW him. It was no ſooner noiſed at London, that 

; and WW they were putting forward to deliver the 

ofthe MW Meſſage ; but the King's Letters came to ſtop 


noully W them from proceeding in their intended Jour- 
16 Na- ney. Which they receiv'd as they were upon 
the Spur at Stamford, and obeyed, by tarrying 

6.4.5 WF there till farder Orders. The Petition was 
100 lent up to Sir William Alexander of Menſtrey 
Hon, R by” 
3 then 


their Fears and Jealouſies, and that they migi 
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then Secretary of State, and afterwards Ei 
of Stirling, by whom it was preſented to the 
King. His Majeſty diſreliſhing it, as of Strain 
too high for Subjects and Petitioners, forbad 
them to ſee his Face. But being pacified in: 
little time by the Interpoſition of the Secrets. 
ry, and the Earl of Monteitb: They obtained 
leave to come up to Court upon ack nowledg. 
ment of their Error, and were again received 
into Favour, ' At their firſt” Audience, the 
King ſaid (alluding to their Youth) that they 


"had been treated like ſo many young Do 


whom the old ones, finding themſelves hotly 
purſued, and in hazard of being taken, cun- 
ningly expoſe to the Hunter's Fury, to fare 
their own Carcaſes. With that he diſmilsd 
them, and remitted to Secretary Alexander, and 
the Earl of Monteith, to hear and confer with 
them upon the Grounds of their Commiſſion, 
By whom, after frequent meetings, they were 
brought to approve of the Revocation, with 
a'Qualicy; To conſent that Miniſters ſhould 
have Stipends ouc of the Teinds of their own 
Pariſh; And the King an Annual Penſion 


out of all Teinds; And promiſed to uſe thei 


Intereſts and Indeavours in Scotland for bring: 
ing theſe things about, according to his Ma: 
zelties defire. © © © 5 

 I5, The King pleas d at length with theſe 


_ Compliances, and Reſolutions; reſtricted the 


Generality of his Revocation to Alie nations af 


the Crown and Eccleſiaſtick Revenue, made 


contrary to Law. For Ridding bis Subjects of 
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"ot be put to unneceſſary Charges, in repair- 
ing to Court to Treat with him, he was pleas d 
o grant Commiſlion to ſome of che Nobiliry, 
Gentry ard Clergy to deal with thoſe who 
bad any Right to Church Lands, Teinds, Pa- 
ronages, and others falling within the com- 
paſs of the Revocation,concerning what ſhouid 
he done and given by, and to them ; and 
to make Acts thereupon, which his Majeſty 
promiſed in Verbo Principis to Ratifie and Ap- 
prove in the firſt Parliament; But not to con- 
dude finally in any point, without previouſly 
acquainting his Majefty therewith. 

16. The ſaid Commiſſion to which James Prim- 
nſe,andFamesLaw were appointed ſole Clerks) 
conveen'd and fate at Edinburgb from Fanuary 
to the laſt day of June 1627. During which 
time, they made a conſiderable progteſs in the 
buſineſs committed to their care. They or- 
dined a conſtant Annuity to be paid to the 
King out of all Teinds, except thoſe belong- 
ing to Biſhops, Miniſters, Colledges, Hoſpi- 
tals, and other pious Ules ; that is S:x Merks 
of every Hundred of Teind payable in Money; 
and out of every Teind Boll of the beſt Whear, 
Ten Shilling z of the beſt Bear, Eighc Shilling; 
of Oats, Meal, Peaſe, and Rye, Six Shilling; 
and where Oats will not render above half 
Meal, Three Shilling. And where the Victu- 
al was of inferior Goodneſs, his Majeſties An- 
nuity to be modified proportionally (2) 
Where there is no Valuation, they appointed 


(a) May 29: 1627. 
the 


62640 
uplifted according to the 


the Annuity to be 
fifth part of the current Rent. (2) Theſe 


Acts were Ratified in Parliament. (5) 

17. The Kings Annuity, not being annexd 
to the Crown, was diſpon'd by the King to 
James Livingſtoun one of his Bed Chamber, in 
Security and Satisfaction of 10000 Pounds Ster. 
ling $ which he Tranſacted with the Earl of 
Loudoun, But that Right having taken little 
Effect during the Troubles; The Earl, at the 
Reſtoration, got a Commiſſion from King 
Cbarles 2, to fell every Man his own Annuity, 
and to compone for bygones; and to value 
Tithes, that the Annuity might be known, 
Who was to diſpone with conſent of two of 


the Lords of Exchequer, and the Diſpoſition. 


to be Regiſtrate in their Books, for inſtructing 
what was received, Many bought their An- 
nuities by vertue of that Commiſſion, which 
was renewed in favours of Fames Earl of Lou- 
doun after his Fathers Death. He proceeded 
therein, till a Stop came from the King in the 
Year 1674, with a Proclamation diſcharging 
all Annuity preceeding the Year 1660 : And 
ſince then, we have heard no more ont. 
18. Having ſufficiently ſpoken to what fol- 
lowed on the Act of Commiſſion, in relation 
to the Kings Annuity 3: I ſhall ſhortly relate 
what more they did, in purſuance of the Truſt 
committed to them. They referr'd the Com- 
poſition to be paid for the Feu Duties and o- 
ther conſtant Rent of Superiority to the 


(a) March 23: 1631. (b) A4 15; Parl; 1; Ch: 1. 
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King, ( 4) and found, that all Superiorities 
Erections ſhould be refign'd to his Majeſty 
C-ely, () The Teinds pertaining to the 
ity of Edinburgh, were by the Kings Letter 
ordained to continue in the fame State they 
ere in before the Revocation, which was 
ified by the Commiſſion. (e) 
10. The Parties concerned having acqui- 
ſd in the Determinations of the Commiſſi- 
n; That all Matters of Difference might be 
the more calmly and ſpeedily adjuſted ; Four 
zubmiſſions to the King were ſucceſſively 
alue Neraun. One by the moſt of the Lords of E- 
wn. Wretion, Titulars, Tackſmen, and others hav- 
) of Ming or pretending Right to the Temporalicy 
ion Mor Spirituality of Benefices, and the Heretors 
ting aeſeing to buy their own Teinds, containing 
An. Procuratory of Reſignation in the Kings 
ich Hands, ad perpetuam remanentiam, of their 
ou» Rights to Superiorities ; referring to his Ma» 
ded Mhelty the Compoſition to be given to them for 
the ide Feu Duties and other conſtant Rent there- 
ing Wot: And for reſigning their Rights to Teinds, 
\nd Mexcept the Teinds of their own Lands; refer- 
Wing to his Majeſty to determine the Rate and 
ol. Quantity of the Teinds ſubmitted. 
on 20, None, with leſsreaſon, conceived grezt- 
ate er Fears of the Kings Revocation than the Bi- 
uſt WWilops, Who therefore ſent up Adam Ballenden 
m- Mhilop of Dumblane, and Mr. Fobn Maxwel one 
o- Withe Miniſters of Edinburgh, to repreſent to 
he lis Majeſty their Apprehenſions, that the Com- 


a) May 29: 1627. (b) June 29, 1627, (c) Noveme 


— 
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28: 1627, 
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miſſion 


: ( 266 ) 
miffion of Surrenders would undo the Church 
Tney cou d not be ſatisfied, how the Teing 
that, in the Act of Annexation, were par 
larly reſerved as the Patrimony of t 
Church, ſhould be fold and diſponed to the 
Heretors. Whereupon the King endeavoure 
to clear them in the matter, by a Letter ex 
Plaining the Commiſſion, and his own good 
Intentions to have Churches ſupply'd, that 
were not already ſufficiently provided; the 
Crown Revenue increas d; and to give ever 
Heretor his own Tithes upon reaſonable Term 
Withal he chid them for their want ot Chari 
ty, and groundleſs Fears. The Biſhops and 
the reſt of the Clergy finding the King bent 
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upon the thing, were at length induc'd to ou 
make a Submiſſion of all their Teinds, where. Pon 
of they were not then in Poſſeſſion, by draw: _ 
ing the Teind, or uplifting Rental Bols © 
leaving the Heretors, who were lyable in thek — 
Teinds, to ſubmit themſelves as to the Kings * 
Annuity. . 

21. Some few Titulars having ſhifted to * 
ſubſcribe the firſt General Submiſſion, upon * 
pretence, that the Biſhops and Clergy had not 
done it: They, after the Biſhops Example, = 
ſubſcribed a third ſeparate Submiſſion of al aa 
their Rights to other Mens Teinds. ahi 

22. The Commiſſioners of the Royal Bur- 1 is 
rows made a fourth Submiſſion, in Name a det 
their ſeveral Burghs, of all their Rights to of 
Teinds. | 4 c 
23. That the King might determine the _ 
Matters ſubmitted the more equally, and with Pre: 
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he leſs Expenſe to the Subject; Warrand was 
ren to the Commiſſion to appoint Sub- 
commiſſioners in each Presby try, to be choſen 
by che Moderator and Brethren thereof, for 
rying the real worth of Lands in Stock and 
Teind, and the juſt and conſtant value of 
Teinds, where the fame had been drawn by 


z Titular or Tackſman, not being Heretor 


for ſeven Years of fifteen preceeding the ſe- 
cond of February 1629. Before whom Actions 
were purſued at the Inſtance of the Hetierors, 
or Procurator Fiſcal, in cafe of their neglect. 


Appeals from them were diſcuſs/d, and their 
Reports allowed or diſallowed, only by the 
Commiſſion. But Heretors having deponed 
upon the value of their Teinds before the 
dubꝛcommiſſion, were not bound to give their 
Oath again upon the matter before the Com- 
miſſion, The Procedure of the Sub- commiſ- 
ſoners (as that of the Fudices Pedanei among 
the Romans ) was regulated by a Formula of 
Injunctions. Five of em were a Quorum; 
they cou'd not admit Witneſſes not worth 100 
Pound of free Gear; nor more than 10 for 
each Room; When either the Purſuer or Des 
fender was to make uſe of the Tenent orServant 
of his adverſe Party as a Witneſs, the Maſter 
was bound to produce him; In a conjun& 
Frebation, they were to lay molt weight up- 
on the cleareſt Depoſitions, without reſpect 
to the Number; Depoſitions behov'd to be 
lubſcrib'd by the plurality of the Sub commiſ- 
ſion, and the Clerk; Citatiors within the 
Presbytry were to be upon Ten Days, and 

= | with- 
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for diſtint Duties, the Heretor ſhould get 
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without it upon Twenty, and upon Sixty, 
the Party was out of the Kingdom. Such empor 


ought 
eller h 


had Intereſt to compear before the Sub · con Numbe! 
miſſion, were ſafe from perſonal Diligence, fg Night. 
Eight Days before, and as long after the Die M Valuati- 
of their Compearance. Fourty Years payment Her 
of Rental Bolls was a ſtanding Rule, where 
no body oppos d it. The Clerk and Procura. 
tor Fiſcals Wages were paid out of the King Te Sr 
Annuity. 
24. The King, after the Lights he got from Rights 
the Proceedings of the Commiſſion and Sub. 
commiſſion, being well and ripely adviſed in 
the Matters ſubmitted : Upon the 2. of Seen. ¶ done 
ber 1629. pronounc'd four diſtin Decreetz vom 
Arbitral. The Decreet upon the firſt and ge- 
neral Surrender modified 10co in Satisfaction 
of each 100 Merk; of Feu Duty, or 100 MerksMWconde 
worth of all other conftant Rents of Superioti· N eat, o. 
ty, not being naked Service of Vaſſals: De- vas r 
ducing off the ſaids Feu Duties and other con- Mleaſt 
ſtant Rent, the Blench Duties contained in the ¶ tent t 
Infefcments of Erection, for which no Ac: 
knowledgment was to be paid. And theſe Feu 
Duties and other conſtant Rent to be retain- 
ed by the Submitrers, till his Majeſty make 
pay ment to them of the ſaid Sums ; determit- 
ed che Teind to be the fifth part of the con- 
ſtant Rent, where the ſame is valued joynt!y, 
with the Stock, and that where theſe are ſet 


Deduction of a fifth part of the true Rent of 
his Teind ; (hence called, The Kings E/e) ( 
and allowed the Teinds, when * to 8 

oup 
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ought at Nine Years Purchaſe, where the 
Geller has the Heretable Right ; and if but a 
Temporary one, the price to be rul'd by the 
Number of Years to run, or Qualicy of the 
light. And referr'd to the Commiſſioners of 
Valuation to give down of the ordinary price 
o Heretors having already ſtanding Tacks 
x other Rights of their own Teinds, accord- 
ng to the Nature and Duration thereof. 
KingMWThe Submitrers, for making the thing effz&u» 
d, were ordained to grant and ſubſcribe 
t FromWkizhes to the Teinds of other Mens Lands be- 
longing to them in favours of his Majeſty ; but 
fed in only to be lyable in Warrandice from Deeds 
eßten . ¶ done by themſelves, or their Predeceſſors 
Creets whom they repreſented as Heirs ; nor were 
d ge- they to warrand from their own Deeds in fa- 
action urs of any preſent Poſſeſſor of the Tiends, 
Merks MW condeſcended on by them to the Kings Advo- 
riot cat, or the Commiſſion Clerk. The Submiſſion 
De · ¶ vas not to prejudge the Surrenderers in the 
con- laſt, as to any Action of Warrandice compe- 
in the ¶ tent to them againſt their Authors;rhey allo. 
> Ace ing, in the firſt end thereof, what they ſhall 
e feu receive by vercue of the DecreetArbitrai The 
tain- ¶ Dedu gion of a fifch part of what is proven 
make Wl to be the yearly value of che Teinds, when 
min- the Stock and they are ſcparacly ſet, is allow- 
con. ed for adjuſting the ſame to the conſtant Rent 
'ntly, il Communibus Annis: For the Popiſh Cier gy nad 
e ſet I generally racked their Teind, that was fer in 
get Tack for valued Duty or Rental Bolls. (4) 


aft (a ) Stair Inſtis: Lib: 2; Tit; 8: 5 14. U - 
o be 90 This 
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This Decreet narrates, that the King had 

{pecial Intereſt in the Tithes of Erected Bene: 
fices ; and therefore a part of the price. ory; 


lued Duty, ſhould be apply'd to his Majeſtie 
Uſe. | 
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25. Upon the ſecond Surrender made þy thin 

the Clergy, and the fourth for the Burrow, Wt Tein 
The King gave his Decreet in the ſame Term ut not 
with the former, in ſo far as concerned the Qu. ing 
ta, without any mention of a price in order {Wifi0 
to buying. And the ſecond Decreet doch de In 
farther, make it unlawful to the Submitteg r, © 
and their Succeſſors in Office, to ſer Tacks flies A 
or make any other Diſpoſition of their Sub. Net i 
mitted Teinds, except for payment of the tte Fr 


Quotes determined in the Decreet ; which tions a 
ſhould be tranſmitted entire in quantity and (PP 
quality to their Succeſſors, without any alte- babe 
ration or dĩiminution. | iſto 
26. The Decreet upon the third Submiſſion 
runs in the fame ſtrain, with that pronounced 
upon the firſt general Submiſſion, as to the 
Quantity and Price of the Teind. 
27. The ſeveral Claules in the above-men- 
tioned Decreets concerning Church-Superio- 
rities, and the valuing and buying of Tein, 
with the relative Acts of Commiſſion, were 
Ratied in the Parliament 1633, where 
King Charles the firſt fat in Perſon, That 
Concerning the Superiorities by the 14 AG, 
and the others, touching the Rate and Price of 
Teinds by the £7 Ac of that Parliament. 
28. For making the Decreets Arbitral and 


Acts of Parliament Ratify ing the ſame Effec · ( 


2 
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al; a new Commiſſion was named, C2) 
\ value and ſell Teinds in the Terms ſoreſaid, 
1d to value Vicarage and Parſonage ſepa- 
nely, where they are diſtin&t Benefices, 
ih power to appoint Sub-Commiſlioners 
thin Pariſhes, or Presbytries for valuation 
{ Teinds ; to Rectiſy unequal Valuations, 
ut not thoſe lawfully led againſt all Parties 


wing Intereſt, and allowed by former com- 


nifions upon pretence of enorm leſion, at 
He Inſtance of the Miniſter not being Titus 


xr, or of the King's Advocat for his Maje- 
ſies Annuity, except Colluſion is inſtructed 
betwixt the Titular and Heretor, or betwixt 
the Procurator-fiſcal and them; and Valua- 
tions a Third down of the true Rent were to be 
interpret Colluſion, and the Diminution proe 
bable by the Parties Oath. The ſaid Com- 
niſnon was likewiſe impowered to Modify 
Sipends for Miniſters out of the valued Teind 
Duty of their Pariſhes not under eight Chal- 
ders of Victual, or 800 Merks, except for 
juſt Reaſons ; to Divide, Unite, and Annex 
Pariſhes ; and to perfect the Act of Pariia- 
ment. Annexing the Superiocities of Church- 
Lands to the Crown. 

29, Beſides the Acts of Parliament and 
Commiſſion made in the year 1633, for the 
maintenance and proviſion of the Miniſtry ; 
and for preventing and ſettling of Diffe- 
rerces betwixt Titulars, and others having 
Right to other Mens Teinds, and the Hes 


(a) A 19» Parl, 1633. : 
£&tOrs 


1 „„ 
retors concerning the Leading and drawin 
of 'em: fince that time diverſe others hays 
been made to that ſame purpoſe. Albeit the 
Parliaments from the year 1640 to the 1661 
were Reſcinded by the 14th and gth 44, 
Parl. 1. Seß. 1. Ch. 2. And declared to hays 
Acted without lawful Authority: yet theirſpue0; 
Decreets of Commiſſion for Plantation of Mailisrs 
Churches, to the incouraging of Miniſter belong 
were Ratified ; and only made reduceable {W?1t)2c 
by the Commiſſion given in that Parliament Not Tei 
upon Grounds of iniquity. () But from Is, © 
this Ratification, all Decreets of Valuation or He 
Modification ſince the year 1637, to the pre Neued 
judice of Biſhops, as to what they then poſe Ne Te 
ſeſs'd were excepted. C) For the 30 43 Hut or 
Parl. 1641, had Ordained all Biſhops Teinds, {Wine 


Teinds. 
left the! 
was MC 
hings, 
y allo 


whether Parſonage or Vicarage, to be ap» at 
ply'd by the Commiſſion towards the mainte- (urſt 
nance of the Miniſtry, and of Univerſities, being 


Schools and Colledges, and to other pious Ick 
Uſes; and during the laſt Presbyterian Go eat 
vernment, much of em was diſpos'd that way: Nr th. 
All which Deeds and Grants were Reſcinded Hen 
by the Act 1662, Reſtoring Biſhops. But e m 
new Frelacy being again ſuppreſt ; the Biſnops 
Teinds are come in her Majeſties hands. 

3% Heretors ud ordinarly to be limited ebe! 
by former Commiſſions, to a certain time of loc 
ewo v chece years for the buying of cheir Ned 


+ 6) 4», aud Gr. bid, (b) 48 28, S, 3. B. I. 


Teinds Mi). 


J 


˖ „„ 

awint | | 
„ere, (4), Dot che Commiſſion 1696; 
eit the elt them at Liberty in that Matter, (b) and 
166; % more indulgent to them in ſeveral other 
; 45, Mitings, than any other former Commiſſion. 
o barely allowing all Teinds Indiſcriminately to be 
t their Whalued, except either thoſe poſſeſs'd by Mi- 
on ofilters for their Stipends ; (e) Or ſuch as 
niſten belong to her Majeſty by the aboliſhing of 
ceable MWPrelacy, while they continue undiſponed z 
ament Mor Teinds appropriated to Colledges, Hoſpi- 
t from as, or pious Uſes x or which have been 
ion or once conſolidat in the Heretors perſon, who 
e pre- eued out the. Lands without, or reſerving 
n pol. Ne Teinds : None of which can be bought, 
o Ait only valued. (4) Heretors injoyed this 
einds, farther Priviledge by the foreſaid Commiſſion, 
e ap- at ( whereas in former times, the Heretor 
zinte-Neurſt not move for a Sale of his Teinds, it 
ſities, being in the power of the Patron, Titular or 
pious MWT:ckiman having RiFht to the Teinds, to 
y Go. eteat his Deſign by offering to allocat them 
way: {Wir the Miniſters, Proviſion) after a citation 
inded Meiven in a Proceſs of Sale, no allocation could 
But Ide made of the Purſuers Teinds folely, but 
ſhops eny of his and the other Teinds in the Pa- 
| ih proportionally. But then the Teind of 
nited Mie Teind-Maſters own Land were not to be 
ne of {Wlocat, except in the caſe of Penury of Teind 
their MW'*ide. (e) when Heretors had obtained 


Bid, () 48 17. Parl. 1633. Act 61. Ss. AR 28. Se 

3. Parl. 1. Ac 15. Sefſ. 3. Parl. 2. Ch. 2: Ad 28. Parl. 

ends , % (b) 4# 30. Seſ, 2. Parl. W. and M. (c) Ibid. 
e, l/ 4 24. Se. 4. Parl. W. and M. Ce) Ibid. 
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this check to the Oppreſſion of Teind-Naſters: 
it was thought fit to ſecure againſt their A. 
buſe of the Priviledge of leading their own 
Teinds after a valuation commenc'd. Lef 
Heretors might induſtciouſly enter Actions for Nlandin 
Valuation, to get a Warrand for leading their a d 
Teinds, and thereafter not inſiſt, but ſuffer Mp,cian 
their. Proceſs to ly over, to the great preju-M, The 
dice of thoſe who have Right to the Teinds: op 
It was Ordained, that Warrands granted for Mrempo 
leading Teinds upon pretence of depending 


fon of 
che Int 
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Valuations, ſhould expire after a Proteſtation Nomm 
for not inſiſting is taken out by the Defender, MW, be 
(a) | | nite ar 

211. The Commiſſion 1690 continued to une 


fit when King William was Dead, and even 
after Queen Ann's Acceſſion to the Throne. 
But when King William's Parliament was dil- 

ſolved, they demurd to meet : as if their 

powers had expired thefewith. Yet the Lords 
bol Seſſion upon a Memorial given in to them 
by Mr. John Buchan Commiſſion-Clerk, found 
the faid Commiſſion to be ſtill in Force: Be- 
cauſe, 1. The laſt Words of the Act of Pat. 
liament Ocdains it to continue till Recalled; 
Which was never done. But on the contrary, 
the Commiſſioners did not only take the 
Oath of Allegiance, and ſubſcribe the 4furan:t 
in that Capacity, but alſo did ſit and AR 
under her Majeſties Government. Nor can 
the Commiſſion be underſtood to Fall by the 
Parliaments being Diflolv'd ; Since the De- 


(a) lid, 


nent, 


— — 


Gan 
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ters jen of it, was to  Decermine Matters in 
ir A. Nite Intervals of an Adjournment, or Dſffolu- 
don of Parliament. 2. Tho King Charles 24 
Ted in February 1685, the Commiſſion then 
{:nding, continued to ſit and Ack as formerly, 
a New One was named by the ſucceding 
uliament, held by the D. of Queensberrys 
bie Commiſſion cannot be ſaid to expire, 
nds : Wirleſs either the Act for it had been exprefly 
emporary, or Reſcinded by a poſterior Stas 
te, or the Work perfected for which the 
mmiſſion was erected: neither of which 
an be pretended. And it is hardly ſafe to li- 
nite an Act of Parliament, even as to its Indu- 
nce without a ſpecial Watrand of Parliay 
nent. 


one. e 
s dil. —— * A 
them . 8 "ea "Re $ 6. 

ſound By what Lam Tithes are Due: 

| Be- WE : | | 25 ä a 8 
f Par. HE Method I deſign to purſue in 
alled; clearing up the Myſterious Sub» 
trary, je& of Tithes, is, 1. To diſcufs 
e the that more Learned than uſeful 


Queſtion, by what Law Tithes 
re due? 2. To explain the ſeveral kinds of 
ches. 3. The different Rights of Tithes, 
ir Nature, and how they are acquired, and 
al. 4. The Burdens affecting Tithes. 5. 
mow Rights of Tithes are made effectual by 
Pyment, 6, Becauſe Tithes are the common 
S 2 „ 


4. = 
Fond of | Miniſters Proviſion 3 the Latte 
whereof is Modified and Allocat, and th. 
former valued and fold by Decreets of ti, 
Commiſſon; and points of Right from then; 
emerging are determined by the Lords of Gf 
lion: I hall firſt treat of Actions before the 
Commiſſion ; and then handle ſuch as fall 
- >—"_ the Cognizance of the Lords of $f 
ion. 

1. The Generality. of the Canoniſts and 
Clergy, eſpecially the: Engliſh Divines, are of 
Opinion, that Tithes; even as to the propor 
tion of a Tenth part are due de jure Divin, 
To find the firſt Iaſitution whereof, they run 
back to Adam, pretending that the Law o 
Tithes was firſt given to him; and that 4 
was an Honeſt Payer of Tithes, and Cain wal 
not. They tell us that the Patriarchs, Abra 
bam and Facob.payed Tithes by Revelation; 
the Heathens by Tradition, and the Light of 
Nature;and that the Fews had a written Com- 
mand for-it. They confeſs the Ceremonill 
part in Tithes under the Law, fuch as the 
reſtraining them to one Tribe, and the Modes 
and Circumſtances of Tiching, being peculiar 
to the Moſaick Diſpenſation was Aboliſhed by 
CHRIST; but coatend that Tithes are mo- 
ral as to the Quota; and in ſo far eſtabliſhed 
and approved by our Saviour, and His Apo 
ſtles. If we Object that the payment ol 
Tithes is no where Commanded in the New 
Teflament, The Anſwer given is, 1. That 
was for preventing all occaſion of Offence te 
the Fews whoſe Prieſts were then in poſſeſſion 
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of the Tithes ; 
while to run in the old Channel, till the 
whole Jewiſh polity was decently buried. 2. 
Gnce the World knew there was a Divine 
Law for Tiches ; our LORD was only to de- 
care who had Right to receive them: 
was there any neceſſity to make a new Law 
about them, ſince Chriſtians in theſe days gave 
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and Matters were ſuffered a 


Nor 


more than a Tenth freely. 3. The State of 
the Church then under Peiſecution, wou'd 
not admit of a regular pay ment of Tithes, 
Farther ; for evincing this Drvine Right of 
Tithes, there uſeth ro be adcuc'd a ſwim of 
kitations and Authorities out of ihe Councils, 
and antient Fathers, beſides the Decrees of 
Popes, and Conſtitutions of Chriſtian Princes, 
particularly the Capitulais of Charles the 
Great, which are the Canons of Councils 
turn'd into civil Sanctions by the Stamp of 
Imperial Authority. Theſe jure divind's allow 
no Subſtraction in their Decimal Atittmetick; 
nay, cannot be reconcird to the compenſing 
o Tithes, by pay ment to the Clergy of a Sti- 
pend or any other equivalent: As if that 
were to be wiſer than GOD himſelf, who 
required Tithes in their kind, and not in 
Money ; that there might be the greater 
ympathy betwixt Paſtor and People, by 
mutual parraking in times of Plenty, and ſut- 
kring in Extremities. They pretend not on- 
ly to give us a Reaſon why GOD, who requires 
adeventh part of our Time, is content with 
ls of our Subſtance; for that ſome pains 
ad Induſtry is beſtowed upon the one, and 
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as to tell us that no Argument can be adducd 
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not upon the other: But alſo aflign myſtica 
and political Reaſons for devoting the Tenth 
rather than any other proportion of qu; 
Goods, They diſcover ſtrange Myſteries in the 
Number Ten, and run out into the Mathems: 
cal Powers of it, with a great deal of ſuch 
like Stuff roo irkſom to repeat. To give thi 
Opinion the deeper Impteſſion we are inter: 
tained with Stories of Perſons whom Divine 
Vengeance purſued for refuſing payment of 
their Tithes, Such as St. Eucherius Viſion 
concerning Charles Martel; the Tragical end 
of the French Leutardus, and the Tale of 4w 

uftine the Monk, with the Parſon of Compi 
in Oxford Shire. K. Henry 8:h of England is 
brought for an Inſtance of one whom a Curl: 
followed in the Extinction of his Family, and 
the melting away of his Treaſure, for having 
meddled with the Tithes. Nay, ſome are 
pleas'd co remit us for a Leſſon herein to the 
very Brutes: For «lian (4) Relates, ſay 
they, that ſome kind of Beaſts in Africa al 
ways divided their Prey in Eleven parts, and 
eat only Ten of 'em, reſerving the Eleventh 
as a kind of Tithe. Others are ſo high upon', 


againſt the Morality of Tithing; but what 
wou'd militate or ſtrick againſt the Morality 
of the Sabbath. The cime was when this 
Doctrine had ſuch effect upon many, and 
made them ſo nicely careful in payment of. 
their Tiches, that at their Death in lieu of any IN . 


{z) De Natura animalium L. 4. Cap. 53. 
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Tiches forgotten, they left ſome Legacy to 
the Pariſh-Prieſt, called Soul- not. | 

2. A Learned Divine of our own Couns 


Ney, () has gone another and ſhorter way 


o Work, for maintaining the Churches pre- 

tenſion to the Tithes. Theſe having once 

been Devoted and ſet a part for Divine Ser- 

rice, ſays he, The taking them away, and 

the applying them to another uſe, is like what 

fnanias and Sapphira did with the Price of the 
nd 


3. The School-men who have ſtuft Divini- 
ty with Diſtinctions, and many other Divines 
and Lawyers of no ſmall Note, maintain that 
ſome part of our Goods is due by Divine 
Right toward the Maintenance of the Cler- 
2y ; but that the Proportion may be Deter- 


nined by Humane poſitive Law, according 


to the Eircumſtances of Times and Perſons. 
This Opinion is calculated to our Meridian, 
and jumps with the Analogy of our Law. 
(b) Nor will it appear unreaſonable to any 
who conſider that the Prieſt-hood being 
chang d, there is alſo a change of the Law. 
(e) Our Saviour having Inſtitute a New 
Form of Miniſtry, appointed alſo a New Way 
of providing Neceſſaries to His Miniſters ; - 
That is, only in the general terms of They 
who preach the Goſpel- ſhould live by the Goſpel, 


(i) D. Forbes Theolog. Moral. part 3. Lib. 8. Cap. 2. N. 
13. (b) Craig Feud. Lib. 1. Dieg. 13. Stair Inſtitut, Lib. 
2. It. 8, §. 4: Mackenzie InSitut, lib. 2, Tit, 10. (c) Hebr. 
7. 12, | 


and 
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and they who Serve at the Altar, ſhould participate 
of that which is offer'd upon the Altar. 2. Abra 
bam s payment of Tiches to Melchiſedeek, way 
partly a picce of Homage to bim, as King of 
Salem; partly to Requite the ſeaſonable Pre. 
ſent of Bread and Wine, that Melchiſedeh 
brought with him to Refreſh Abrabam's Army: 
and Jacobs Vow was a Fiee-will-Offering, not 
founded on anv precedent Tie. Tue 
Payment of Tithes by Pagans to their Heathen 
deities, Was not the effect of any Natural In- 
ſtin& ; but only a Cuſtom borrowed from the 
Jews. And as for the Law, concerning the 
payment of Ticthes among the Fews, that was 
only calculate to their particular Conſtituti- 
on, being a Theocracy ; where the ſhare pay- 
cd in other Nations to their 'King, was re- 
terv'd by GOD in a Charter from Heaven 
to himſelf, and his immediate Officers, the 
Frieſts and Lewites, who had not as our Church» 
menthe Charge of Souls, but were vaſtly 
more numerous, and Fudea more fertile than 
our Land. 3. Tithes were clearly Ceremoni- | 
al, not being given to the Levites,till once they. IM Nin; 
had been offerd a Heave- Offering to the “) 
LORD. (3) And only upon the account ¶ cont 
of the Levitical and Ceremonial Service of the Pac 
Tabirnacle. ( b ) Which being now inter- u 
rupted among the Jews,they themſelves pay no. Lat 
Tithes, tho they have ſtill Rabbies and Diclers MO 7 
of their Law, becauſe they have no Levites, Ia 
nor Tempie, nor Altar. And then a farther conſi- 


_G) Numb. 18. 24, 28, (b) id. v. 24, 28. Wer 
att 2 deration Egli 
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ibu WY zeration for beſtowing of Tithes upon the 
tbrg. pie: and Levites, that holds not in the cafe 
was of a Golpel-Miniſtry, was, for that they were 
2 of excluded from all other part, and Inheritance 
Pre- Min the Land. (4) Whereby they loſt a 
edeck WTwelfth of Property, for a Tenth of An- 
my: MW nval Increaſe - 4. As for the private Reaſon- 
not Wings of Origine, Ambroſe, Auguſtine, and ſome 
Toe Wl others of the Fathers, they are of no Auhori- 
then My, except in fo far as they are founded in 
| In» WM Scripture Teftimony. Nor is it good Arguing 
1the ich us to draw certain Concluſions as to the 
the W Right of Tiches, from Canons of the Church, 
was WW or the Conſtitutions of particular Princes. For 
tuti- W what bath a provincial Council of one Nati- 
pay- on to do with another? or what Authority 
; re- can the Imperials of the old French Empire 
aven W have in Scotland? or what Force can there be 
the Win the Popes Decrees with us, who have ſha- 
rch- len off the Roman Yoke, but in io far as they 
aſtly Nate twiſted with our own civil Law? Eſpe- 
than I cially ſeing by expreſs Statutes, This King- 
oni- dom is declared to be Subject only to the 
they King's Laws;& to no Laws of other Counrries, 
the (“) Moreover, we and many other Nations 
contradict the Canon Law in Cuſtoms and 
Practice, touching the Clergies maintenance; 
and without regard to it, have by municipal 
dtatutes ſubjected Tiches to civil Titles. Few 
oe no Tithes are payed to the Church in 
lah, (C Only in Venice they pay all their 


(2) Jbid. v. 20, 24. (b) Ja. 1. Parl 3. cap. 48. Jag; 
Part 6. ap. 79. (c) Sir Edward Sandys Europe ſpeculum 
lit. Hag. Com, 1629. pag. 144. Thomaſſin la Diſcipline del 
Egliſe part 4. liv, 3. chep, 1. N. 13. perſonal 
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perſonal Tithes when at the point of Death. 
(-) As few Tithes are payed in Spain. ( b) 
Where moſt of em ace Feued to Lay men. We 
find no mention of Tithes in the Erhjopich 
Church. (e) Nor in the Eaſt Countrey, 
(4) The Northern Nations were not eaſily 
brought to pay Tithes. Particularly the Dang 
continued for a long time fo averſe from it, 
that they betrayed and. murder d their Prince 
Knout 4th, for only going about to Impoſle 
the payment of Tithes. (e) And we had a 
Biſhop in Orkney, who was Sacrific'd to the 
Fury of a Mob for his Rigorous exaction of 
Tirhes. The Book of Diſcipline alfo 1760, 
ff} Repreſents it as a thing moſt reaſonable 
that every one have the diſpoſal of his own 
Tithes, fo be he give ſatisfaction to the 
Church of what ſhall be put upon him. f. 
Ia moſt places where any thing hath been 
payed in name of Tiche, the Quota hath varied, 
and hath been ſometimes the Eighth, 
Twelvth, Twenty, Thirty, or any other part 
according to Municipal Cuſtoms. (g) So the 
Locrians to outdo their Enemies of Erotona did 
. confecrate the Ninth part of their booty to 4. 
polle. (5) The Egyptian Prieſts had the Third 
part of the Revenue of that Kingdom.In France 
by the Laws of Charles the Great, and Lewis 


(a) B¹ẽr (6) Burnet Hiſt. of the Right of Princes, cha 4. 
g. 141. (c) Damian a Goes De Æthiopum moribus, () Thi 
maſſm. Ibid. e) Crantz: Dania lib. 4. cap. 37: Meurſi 
Hiſt. Dan. lib. 4. (f) Head 5, (g) Rebuff de decimis 
qu. 4. Carpzov. Juriſpr. Conſtit lib. 1. tit, 8. defi. 123. 
N. 13. (h) Juſtin. Hiſt, lib. ao, chap, 3. 


„„ 
þ dehoynair two Tithes were payable, that if 
both a Ninth and a Tenth by the Laick Poſ- 
ſeſlors of Eccleſiaſtick Benefices. () In Ger- 
mayy they have a cuſtom of paying Certas 
men/uras pro Decimis five Coloni aliquid collegerint 
nor. (6b) By the Laws of Swedland and 
Cotbland Decimarum Tertiam partem ſuſcipit Preſ- 
hier, et de reliquis duabus partibus capit Eccleſia 
tertians partem. (c) And with us much Tithe 
is conſolidate with the Stock, called Decimæ 
»cluſe ; and all other Tithe may be valued 
and moſt of it may be bought. (d) The Di- 
vine Right of Tithes being ſufficiently confu- 
tec: I remit ſuch as deſire an Anſwer, to 
Doctor Forbes's Argument for leaving them to 
the Church, to what is advanc'd, Part x, 
Chap. 5. N. 27. 1 ER. 
4. I ſaid, the Clergy according to the 
Schoolmen and others, have a Title by Di- 
vine Right to a Competency of our Goods 
for their Aliment; But if they be otherways 
lufficiently provided for, as in Churches where 
Stipends are modified to Miniſters ; they have 
no Divine Warrand to claim any thing by 
way of Tithe, ſince the Goſpel Reaſon ceaſ- 
eth. But tho I joyn with thoſe who think 
that the payment of Tithes may be reſtrited 
and qualified by particular Laws and Cuſtoms ; 
[ would not be underſtood to favour their 
Opinion, who hold Tithes to be mere Alms, 
and not due to the Miniſters of the Goſpel 


( a ) Thomaſſm part 3. liv: 3. chap: 2,N. 3. ( b} Selden 
Hf; of Tit hes chap: 7. N. 8. (c) Ibid. (d) Al 30. Parl: 
1.SYf; 2. H. and M, Af 2 Se. 4. Ii. J 
. 5 | | : . ; ; by 
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by any Parochial-rizht; but that in caſe of 
his Malverſation they may be diſpos'd of by 
the Heretor at pleaſure. For this is abundant. 
ly confuted by the Conſtitutions and Practice 
ot thele Chriſtian States where Tithes have 
been variouſly ſettled, for maintenance of the 
Evangelical Prieſt- hood; and other pious 

Uſes, by legal and civil Tithes, which imply 
a Debitum Fuſtitiæ. So, Mr. Ailton is juſtly 
cenſurable for aſſerting, (a) That the. Chur. 
ches Title to the Tithes, is no better than Ge. 
bazi's was to theſe things which, by abuſing his 
Maſters Name, he rook'd from Naaman. 
Which Expreſſion mult be conſidered only as 
an Extravagant Flight of an over-heated ſaty- 
rical vein. | 


(a) Conſid: for removing Hirelings out of the Church, 


—_—_— 


CHAP. V. 
The ſeveral kinds of Tithes Explained. 


ITHES have been variouſly divided 
by theſe who have handled this 
SubjeR, according to the different 
views they had of it. But think 

| for diſtinctions ſake, they may be 

divided into Tithes under the Law, and 

Tithes under the Goſpel. 

2. Under the Law, beſides the firſt Fruits, 
= Aa Tenth was paid to the Levites, and the 
=_ Tithe of that to the Prieſts, called Decima De- 
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:h75-Þb», or the Tithe of the Tithe» A ſecond 
Tithe was taken out of the Peoples nine parts, 
and ſent the firſt two Years at the Temple in 
Feaſts ; not unlike the Agape of the Primitive 
Chriſtians, The Rabbins make alſo mention 
of the poor Mans Tithe, which every third 
Year was to be beftowed at home within their 
own Gates upon the poor and Levites. But 
whether that was in place of the Tithe for 
Feaſts. as Mr. Selden thinks, or, according to 
the Opinion of others, a third extraordinary 
Tithe diſtin& from both the Levices Tithe and 
it; they're wiſer than I can cell. 

3. Tithes under the Goſpel may be conſi- 
der d not improperly under the Notion of or- 
dinary and extraordinary Tithes. The latter 
were an improper kind of Tithes impos'd by 
the Pope pro re natd to ſerve a turn of fome 
pudlick Exigence of Church or State; as for 
carrying on a Holy War againſt Infidels or He- 
reticks. Such were the Decime Papales, and the 
Decime Saladinæ. Some Grants of Tithes of 
this kind in favours of our Kings are extant 
in Fordons Hiſtory. I find mention in ſome of 
our od Papers of Second Tithes ; and theſe I 
think may. not improperly be brought ander 
the Denomination of extraordinary Tithes. 
The Biſhops of Aberdeen were infeft in the 
lecond Tithes of ail Caſualities of Ward and 
Relief of Lands holden of the King within 
the Shires of Aberdeen and Banff; and the 
railing thereof being uneaſy and troubleſom, 
B.WWilliam Elpbinſtoun obtained from King James 
4. an equivalent Compenſation for the fame 
out 


1 © _» mn. 
out of the Rents of the neareſt, and moſt ech. 
tiguous of theſe Lands during the Ward. The 
Biſhop of Brechin alſo got Right in the Vear 
1412 to the ſecond Tithes of the Kings Caſua. 
lities of Ward, Relief, Marriage, Fines, Ef. 
cheats, and Unlaws of Juſtice Courts, Cham. 
berlain and Sheriff Courts, in the Shire of 
Kincardin, &c. 

4. Ordinary and proper Tithes are divided 
either with reſpect to the Subject Tithable, or 
the perſons payable to. Tithes with reſpedk 
to the Subject Tithable are commonly divided 
into Perſonal, Predial, and mixt Tithes. 

F. Perſonal Tithes ariſe out of a Mans free 
Gain by his Trade or perſonal Induſtry; Ex- 
ifes being firſt deduced: And are due at the 
ears end to the Pariſh Church where the 
perfon lives, and partakes of the Divine Ocdi- 
nances. (a) But at Venice they have a cuſtom 
ot paying their perſonal Tithes once for all in 
Articulo Mortis. ( b ) Charles the Great is the 
firſt whom I obſerve to have appointed by a 
publick Law, (e) That all perſons ſhould 
pay the Tithe of their Labour, now called, 
The Perſonal Tithe. It were vain for me to 
trace the Canonifts in their Subtilizing, when 
they tell ns, that he who has Houſes in ſeveral 
Pariſhes, and reſide ſometimes in one and fome- 
times in another, maſt pay the perſonal Tithe 


( a ) Zoeſ: in Decretal: Lib: 3: It: 30: Cap: 1: N: 12: Cap: 
* N: 63. Camiſ: de Decimis, ( ap: 2: N:2. (b) Rebuff: de De- 


., cimis, &. 13: N. 52: A. Monet: Brewiar: cum Autt; de Decim, 


"Gap. 738; 478, ( 6) Amv ge: 17 5 
_ <a | whers 
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where his principal Dwelling is: (2) And 
that if upon the Confines of two Pariſhes, he 


ys a perſonal Tithe to each of em. () 


And it it be doubtful what Pariſh the Parties 
Houſe belongs to, the Situation of the Door 
determines the matter. ( © And where 


there are two Doors, that is conſidered as the 
Pariſh where the principal or Fore-Door is 
rd. (4) I ſay it were ſo much Labour 
thrown away, to inſiſt and dwell upon theſe 
or the like unprofitable Niceties, which ſwell 
the Writings of the Doctors. Eſpecially ſince 
perſonal Tithes take no place in our Cuſtom. 
(e) And more than that have every where 
gone into Deſuetude. (f ) But yet 40 Years 


payment to the Vicar of a certain Duty 
Weavers out of each Loom in the Pariſh, tho 


a kind of perſonal Tithe was ſuſtained to make 


after. 


( 


them liable for the ſame in all time there- 


(g) 


Teens, ( b ) Stair Infur; hub; 25 Iit; 8: 5. 


6. Real or Predial Tithes are ſuch as are 


payable out of the natural Fruits or Product 
of the Ground or Water. 


are the Tiches of Corn, Wine, Fiſh, and liv- 
ing Creatures, &'c, which are due perceptis 
fatim Fru&ibus to the Pariſh Church where 
the Fruits are gathered ; and that off che 


(+4 Ot this kind 


(a) Rebuff. Ibid: Q: 6: N: 2: Monet: Ibid: Cap: 5: P: 28 
b) Did: Rebuff: Ibid: N: 3. (c) Ibid: 2 (a } This: 
10 Arg: I: 44: : ae Religieſ & I: 10: . de Statu Hominuns, 
e) Stair Inſtit. Lib: 2: Tit: 8: $ 6: ( © ) Carpzov: Juri 
vg. 1s ) Tit: 8: Def 13 1: N: 3: Caniſ: de Decim: 25 
W. (s 
(us his 


22 
November 29: 1678: Birnie contra E: of Nickle 


whole 


ſiees, it is otherwiſe in Perſonal than in Predial 


two ſorts of Tithes, Predial and Perſonal. 
And if the Concurrence of perſonal Induſtq 


n 
Whole Head, without any Conſideration 6x 
Allowance of the Expenſes of Reaping or 
Cultivating. (2) Altha this would ſeem 
ſcarce conſiſtent with theſe Principles of Law 
Non intelliguntur Fruttus niſi dedutis Expenſu 
) Nec Lucrum intelligitur niſi omni Damno de- 
ducto. (c) The Reaſon pretended by the Ca. 
noniſts, why, as to the Deduction of Expen- 
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Tithes; is, becauſe GOD Almighty, in the 
Old Teſtament, reſerved to himſelf the one, 
and not the other. (d) 

7. As for mixt Tithes, the third Member of 
the common Diviſion, by which they mean 
ſuch as are payable out of the Induſtrial Pro- 
fits of Lands, there ſeems to be no neceſſity 
of admitting the ſame as contradiſtinct to the 
other two. For I find no Ground for it in 
tne Canon Law, which (e)-oniy mentions 


towards the production of Tithable Fruits did 
afford the Denomination of mixt Tithes; 
then all Predial Tiches would be ſuch. For 
removing all Ambiguity of this nature, theſe 
ought properly to be termed perſonal Tithes, 
that ariſe from what is gained meerly by per- 


(a) C: cum Homines 7: Extr: de Decimis: Caniſ: de Decim: 
Cap: 2: N: 2: Cap: 7: N. 1: Rebuff: 2 11. N. z: Zoeſ. ix De- 
cretal: Lib: 3: Tit: 30: Cap: 1: N. 12 (b] 1 36:8 ult: ff: de De 
Petit: Hæredit: I: 7: princip: f Soluto Matrimonio. (K) K 
30: ff: pro Socio. (d) Caniſ: Ibid: N: 3. Barboſ: de Offic: & 

Poteſt: Parochi, Cap: 28: & 1: N. 37: & 38. (e) C. 26 6 
Extr: de Decimis & elſewhere. 
| ſonal 


nal Induſtry; and all others ſhould go under 


1 of ; | | 
Je name of predial or real Tithes, that hu» 


* ane pains or induſtry doth but partly concur 
aw. Mo make way for. (4) TOES 

eſe, WY 8. Tiches, with reſpe& to the perſons pay- 
0 4. Wile to, are divided into Parſonage and Vica- 
> Ca, Wie Tithes. For underſtanding this Diſtincti- 


n, ic is fit to notice, that the Teind due to 


pen. 5 

Loy ke Pariſh Miniſter was at firſt only the Tithe 
n the growing Corn. But when Pariſh Churches 
one, Ml to be annex'd and appropriated by Morti- 


cations, or otherwiſe, to Cathedral and Col- 
wiate Churches and Monaſtries, and plurali- 
y of Benefices cams in play; the Cure of 


er of 
mean 


Pro. Meſs Churches came to be ſupplied by Vicar- 
effity Mocumbents. Whoſe Stipends, in the begin- 
o che Ning, were nothing but what the Parſons were 
it in Neasd to give. But that proving very incon- 
rions Miderable, a new method was fallen upon to ſet 


onal, If the Tithes of the Annual Increaſe, Corn 


juſtry {Wucepred, for the Vicars better proviſion, 
ts did Nlence aroſe the Difference betwixt Parſonage 
thes; Ind Vicarage Tithes. Under Parſonage Tithes, 

For {Walled Decimæ Garbales, or Teind Sheaves, or 


theſe 
ithes, 


be great Teind, I comprehend only the Tithe 
Corn. Becauſe the true Characteriſtick of 
ſuſonage is, that it was introduc by poſitive 
aw, and is the ſame in all places, liable to no 


Decim: Fpiteration or Extinction by Preſcription or 
e Cuſtom. Whereas it can be made appear 
oY 1 Deciſions not a few, (52 That all other 
Mic: 


C: 203 (a) 4: Monet; Ibid: P: 169: Barboſ: Collect: Doctor: in Lib: 
* Decreta/; Tit; 30: pr: N. 11. (b) Vid, inf: Chap: 6: Sect: 5, 
ſonal S Teinds 


1 


* 
+ 
* 


(290) 
Teindable Subjects in Scotland have been foun; 
to be local: And either introduc d, or modih 
ed or taken off by Preſcription, It is confeſo z 
that Tithes of another kind than Corn hay, 
been ſometimes paid to Parſons and to Biſhop 
But theſe were not payed to them qu Parſons 


but as having the Title of Vicars conſolidad 9. 
in their perſon. For as in ſome places then longs 
never was any Vicar: So in others there wal Law, 
but the Parſonage and Vicarage are now ſa ftom 
lowed up in one Titular. If it be objeaedM fon | 
that ſince two Acts of Parliament were madeM fimpl: 
for obliging each Man having a Plough off for a 
Eight Oxen to Sow at leaſt a Firlot of Wheal pleaſi 
halt a Firlot of Peaſe, and 40 Beans yearly his I. 
under the pains of Ten Shilling: (4) It woud i when 
ſeem, that Corn in thoſe days could not bM on or 
conſidered as the Subject of the great TeindM no 
there being ſo little Sowing. My Anſwer is vice. 
That theſe Acts do not argue a Scarcity e perpe! 
Corn, but only of ſome particular Grains ren. 
for not Sowing whereof, even at this dy the I 
ſome Country People have their own political tirely 
Reaſons. Parſonage then is the Tithe of thoſe 
Corn, which is due to the Parſon. Parſon Conlic 
are they who poſſeſs Parochial Benefices H the pi 
their own immediate Right, whereas the V differ 
cars Title is deriv'd from another. Parſon arag 
again are either ſuch as we properly call / paic 
for performing the Sacred Function them end tt 
| ſelves, the predial Tithes of whoſe Pariſh aq Able. 
not appropriate to any other Benefice, but ii Fruit 
(4) Ja: 1: Parl; 5: Cap; 81: J: 2; Parl: 14: C: 81, (a) 
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(291) oe 
their own poſſeſſion; or Repreſentative Par- 
ſons, if I may ſpeak ſo, who ſupply the Cure 
by the help of Vicars. Of this latter kind are 
the Prelates of Churches and Monaſtries: So 
called from the reſpect and preference they 
get in their Chapters and Convents. 

9. Vicarage, or the ſmall Tithe which be- 
longs to the Vicar, came in by no poſitive 
Law, but only by Cuſtom: (2) And by Cu- 
ſom it is modified, and taken off, The Rea» 
ſon has been, becauſe Vicars at firſt called 
ſimple Stipendiary Vicars, were only put in 
for a time to ſerve the Cure during the Parſons 
pleaſure; and frequently upon the account of 
his Infirmity, and perhaps Lazineſs: So that 
when the parſoa found himſelf in a Conditi- 
on or Humour to officiat, the Vicar was re- 
moy'd, and the Stipend expird with his Ser- 
vice, But at length, ob majus bonum Eccleſie, 
perpetual Vicars were ſettled with Curd Anima- 
um. In Pariſhes, according as all or moſt of 
the Increaſe was Corn, the Vicarage was ins 
tirely or partly founded in Teind Sheaves. In 
thole where the paſture Ground was more 
conſiderable, the Vicarage was the Teind of 


the product thereof, And as that differ'd in 


different places: So it afforded a different Vi- 
catage Tithe. In ſome Pariſhes no Vicarage 
b paid, as where moſt of the Land is laboured, 
and the proper Subject of Vicarage inconſide- 
able, In many parts the Tithe of Eggs, 
Fruit, Lint and Hemp 1s paid. The Vicarage | 


(a) Epeiſſes des Benefices Eccleſiaſt; Tis; 19; Set: 3; N, 6, 
TL” 3 of 


| | Cas } -- . 
of Salt and a perſonal Teind Duty for everſ.; pro 
Loom in the Pariſh was ſuſtained upon 40 Vea Puty, 
poſſeſſion. (2) Yea, in different places ( 
the ſame Pariſh there was found Diverſity 
Vicarage. In ſome Lands thereof the Tith 
of Lamb and Wool was paid; in others Hay 
Cheeſe and Geeſe was the Vicarage, and i 
no part of it any Vicarage of Cows. C) l 
ſome Pariſhes again, and not in others, thy 
Tithe-Fiſh is clain'd as Vicarage. 

10. Hope in his larger Practicks divides Teind, 
into Civil, and Eccleſiaſtick. By the latter he 
means ſuch as the Parſon or Vicar may 1; 
Claim to, and by the former the Kings Teind 
of Minerals, and thoſe Teinds that are Feued 
with the Stock, now called Decime Incluſa. 


11. The common Tax formerly paid to thè 13. 
French King in old time, as the Learned B. off are n 
Sarum (c) obſerves, was the Tenth Parti be bc 
which came to be called che Ninths after the in th 
Church had the Iithes. (4) The ſame Cu him, 

ſtom was alſo receiv'd in Germany and other 
places. It was the Share which the Roman a1 


Emperors reſerv'd out of Mines. (e) And 
Samuel, (f) when he js expoſing the Severi-M 
ties of Monarchy, ipſinuates, that this wa 
allo the Claim ot the Kings of the Eaſt. 

12. Decime Incluſe are Teinds which have 
been always within the Memory of Man Fer- 


Ca) November 29: 1678: Birnie contra E: of Nithſdalt 
(b) July : 1677: Parſon of Preſton haugh contra his Pariſtit 
ners. (c) Hiſt: of the Rights of Princes, Chap: 4. (d 
HMezeray Hiſt. (e) J: 3: Cod: de Metall, (f) 1 Samus: 
15, 16. F 
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r even ed promiſcuouſly with the Stock for a joint 
o Vea Duty, and differ from ordinary Teinds in 
aces ¶ many Priviledges and Specialities. ( 4 ) Our 
rſity ¶ ¶ peime Incluſæ are much the fame with the 
e TithW Decime Infeudatæ in the Canon Law. But all 
rs Hay Decime Infeudatæ are not eſteem'd Incluſæ with 
and ius For theſe are in the common caſe of other 
5 ) If Teinds, if it can be proven, that the Stuck and 
rs, til they were once diſtinct and ſeparate. So in a 
cafe betwixt Monimusk and Pitfoddels. ( 
Teinds tranſmitted by Infeftment under the 
Deſignation of Decimæ Incluſe, were found not 
to have the Priviledge of ſuch; in regard diftin& 
Reddendo's were paid for Stock and Teind: Al- 


Teing; 
tter he 


Ay la 
Teind 


Feuc{ tho a different Duty happens frequently to be 
Je. paid in Lands of the fame Holding. 
to the 143. There is another kind of Tithes which 
d B. ol are now priviledg'd with us, that they cannot 
part be bought or ſold, viz. Thoſe that were once 
er the in the perſon of the Heretor, and reſervd by 
E 8 him, when he Feued out his Lands. Ce) 
other 


Roman (a) Vd: inf: Chap: 6: pr. (b) July 13: 1678, (c) 
) And W. & M. Parl; Seſſ: 4: C: 24. 


vert 
is Was 


— 
— "ht 
— 


Wr 


3 — p PY 
- - 9 * » 
*.. — 


(6 294 3 


ere c. 


CHAP. VI. 30 gran! 


* 


— ends. 
1 


23 ˙* 2 „ — 
— — — D _— _ -- 
- 8 ——— 
x 


0 _— „ IE — 
— PPP 


cks, W. 
"Ns « A 
oncern 
ith th 
underſt 
ſelves ! 


H E Council of Later held unde; Mo! Tt 
Pope Alexander 3 in the Year 117 Churct 
diſcharged the Feuing out of Tithes the Ar 
in theſe Terms, Probibemus ne Laiei te amt 
| Decimas cum Animarum ſuarum deri. Jus Pe 
eulo detinentes; in alios Laicos poſint aliquo mu the lat 


Of the different Rights of Tithes 5 their N.. 
ture, and how they are acquired, and 
extingui ſped. 


5 
\ : 
1 
5 
5 
4 | , 
HE, 11 
1 
Cit +) 
\ 
19 
«ff 
» 
| 
©; 4 
N 


transferre, Si quis vero receperit, & Eccleſie nm ly pal 
reddiderit, Chriftiand Sepultura privetur. Cano- | Thoma, 
niſts differ in explaining this Law. Some | 2 
would have the meaning to be, that Tithes, ulelel 
tho acquired before that Council, are not af. Nan 
terwards to be tranſmitted from one Layman Nd. 
to another. As if the Canon were only De- Neth 
Claratory of a Eaicks utter Incapacity of en- tat 
Joying Tithes at any time. (4) Sir G. Mac- Neith 
&enzie takes it alſo in this Senſe. (b ) And u Fe 
therefor wonders, why our Cuſtom reſtricts 2. 
the Effect of the Canonical Sanction to In- Prop 
feudations ſince the Lateran Council; think- them 
ing the Miſtake lay in concluding that be- thel: 
cauſe Laicks, by that Decree, were declared I int 
incapable of Feudal Tithes, therefore they I (. 
| | lane 


(2) Rebuff. de Deoimis, Q. 10: N. 23: Barboſ: in C: cum Chap 
Apoſtolic: 7: N: 5. (b) Obſerv: on the 29; AF, I I: Parl: 3:6, Part 
: : | werg Ts 


F 
ere capable of em before. Others more 
probably think it imports only a Prohibition 
o grant new Feus of Tithes in favours of La- 
cls, without prejudice to former Infeudati- 
ns: And that the Infinuation in the Canon 
oncerning Laymens poſſeſſing Tithes before, 
ich che Danger of their Souls, is only to be 
underſtood either of ſuch as had made them- 
elves Maſters of Tithes without any Shadow 
inder of Title ; or did not pay their Feu Duty to the 
1179 Church. (2) And this Opinion is ſuted to 
ithes the Analogy of our Law. A third ſort labour 
Laa Iv amuſe us with a Reconciling Diſtinction of 
peri Tus Percipiendi, and Pruttus Decimarum ; as if 
moch the latter, and not the former, might lawful- 
5 paſs into Lay Hands. But the Learned 
abo. Lbamaſſin (5) ſeems to be Nen Liquet in the 
ome Matter. Craig (e) thinks the Diſtinction 
hes, | uſeleſs as to us, who have no Feus of Tithes 
t af, Nextant of a Date anterior to the Lateran Coun- 
man eil. From which time, our Law never allow- 
De. Ned the Feuing of Tithes, till that Rational In- 
en- ¶ doration introduced by King Charles the Firſts 
ice Wi Neither would Immemorial Poſſeſſion of them 
And s Feudal have made a valid Right. 
ris 2. But ſometimes the Churchmen being 
In- Proprietars of both Stock and Teind, Feued 
ink. them out together for a joint Duty. And 
be- fhele we call Decimæ Incluſæ, which none can 
red inſtruct to have been ever ſeparated from the 


— 


(a) Covarruv, Varior. Reſol, Lib, 1. Cap. 17. N. 5. verſ, olim 
cum 4 Caniſ. de Decim Cap. 13. N. 5. Selden Hift, of Tithes, 
; : . 6. N. 4. Chap. 7. N. 2. (b) La Diſcipline del Egliſe, 
ere bert. 4. Liv, 3. Chap. 3. N. 7, (e] Fd, Lib. 1. Dieg. 13. 


dtock. 
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Stock. Such was the Priviledge of Decime hn. 
eluſe, that the King himſelf could not grant 
new Charters effectually, with that Clayſe 
(a) They were in ſo far conſidered as noTeing, 
that a Clauſe in a Charter cum Decimis Incluf 
was thought to imply, that Laicks migbt 
preſcribe a Right to theſe included Titheg 
They could not be valued, nor ſubjected to 
any legal Burden of Miniſters Stipend, or the 
like; tho there was not Sufficiency of othe; 
Teinds in the Pariſh. But in regard the 2g, 
Act, 11. Parl. Ja. 6. ordains, that where 
Stock and Teind are Feued together for x 
common Duty, Nine Parts thereof belong to 
the King as Temporality, and the Tenth to 
the Church as Spirituality, in Contemplation 
of the Teind : It was found, () That an 
Heretor,. notwithſtanding his Right cum Dr. 
mis Inclufs, ſhould be liable to the Miniſter for 
the Tenth Part of the Feu Duty, and have Re- 
lief againſt the Titular pro tanto. And yet if 
Fieu were granted of Lands and Teinds for 
payment of a certain Duty, and the Titular or 
Eccleſiaſtick having Right to the Superiority i. 
mould diſpone the ſame, or Nine Parts of the mo! 
Feu Duty, reſerving the Tenth to himſelf ; MW Thi 
that Tenth could never be underſtood as Teind WM abo 
| ſo as to be liable to a Stipend, more than the nal 
i other Nine Parts. 8 lute 
* 3. Since the Surrender and the Royal De- tut 
creets Arbicral, Tithes generally paſs in the Ad 


(a) Stair Inſtit. Lib. 2. Tit, 8. S 10. (b) March 1684. 
Heretors of Tulliallan againſt colvil, IS | 


ſame 


( 297 ) 
ne I gme manner as the Stock by Infefrment. And 
gran I chat either to Univerſal or Singular Succeſſors. 
lauſe MTithes are in Non entry, as well as Lands from 
eind I che Death of the Perſon laſt Veſt and Seaſed 
Fnclufs in the Heretable Right of em, till his Heir 
might be entered. But ſince they were never Re- 


ithes: N toured, the Non-entry Duty, in the Opinion 
ted to Ml of Sir 7a. Stuart, (4) (hould be the Feu Dun 
or the y, where the Holding is Feu, and the Fifth 
other of the Retour of the Property, if it be Blench. 
e 29, Ml The Entry of Heirs is expede by Precepts of 
where Wl Clare Conſtat or by Service upon Brieves out 
for a Hof the Chancellary. And tho theſe Brieves 
ng to MW bear only a Warrand to enquire, de quibus 
1th to ri: & Annui: Reditibus the Defund died Ve- 
lation WM fitus ; yet an Heir, by vertue thereof, may be 


W ſpecially Serv'd to one in Tithes: For the 
Terms of the Brieve are not to be fo ſtrictly 


er for ¶ and captiouſly obſerv'd. (5) 

'e Ree 4. For underſtanding how Rights of Tithes 
t ifa ¶ are tranſmitted to Singular Succęſſors; I ſhall 
ds for WW divide them into Legal, and Conventional 


Rights, Under the former I comprehend, 


ority . That Right of Tithes, which, by the com- 
f che mon Law, belongs to the Pariſh Miniſter. 2. 
_ | Thoſe .Tithes given to Patrons in lieu of their 
ein 


aboliſhed Right of Preſentation. Conventio! 
nal Rights are either Heretable and Abſo- 
lute, or Temporary. The latter are conſti- 
tute by Tacks, the other by Diſpoſition or 
Adjudication : And both by Poſſeſſion. Of 
the Members of which Diviſion and Sub- Di- 


(a) Notes upon Dirletons Doubts, Title Teinds, . ( b) Bid. 
| | viſion, 
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viſion, we ſhall treat in ſo many diſting 
Sections. 


— 


SECTION I. 


What Right of Tithes is competent to th; 
Pariſh Miniiter ? 


E are Commanded to Honour the 
LORD with our Subſtance. ' (4) 
And ſince He in whom all Fulneſ; 

dwells, ſtandeth not in need of our Goodneſs 
Himſelf, (b ) thoſe His more immediate 
Servants, who ſerve at the Altar, and preach 


the Goſpel, are declar'd as His Receivers, to | 


have Right to ſome part of our Temporal 
Things, in order to their Maintenance. (e) 
For this End and Uſe the Tithe hath gener 
rally been ſet a part. And that the Diſtribu- 
tion might be more equal: It was found 
convenient to appropriat to each Miniſter, the 
Tithes of his own Pariſh. Which was con- 
firm'd in that Provincial Council held in Scat- 
land in the year 1225, (d) under Pope Honorius 
the 3d. (e) By this Method the greater portion 
of Tithes fell juſtly to his ſhare, who bad 


the wider Pariſh, and conſequently the more 
weighty Charge. 


| 0 Prov. 3˙9, (b) Pſalm 16. 2. (e) 1 Corinth: 9.11, 


22, 13, 14+ (d) Cab. 35: le) Vide Supra cap: 3: Fr: 
| 2. Thus, 


Num: 34, 
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ting 2. Thus, the Pariſh Miniſter came to have 
a preſumprive Right, by the common Law, to 

il the Tiches within his Pariſh, (4) Even to 

— Ide Tithes of Nevalia. () Which Tithe 
was in a manner Ratified by the 102 Ac, 

perl. 7. Fa. 6. Ordaining all Benefices under 
Prelacies, to be provided only in favours of 

) th M:tual Miniſters. So that the Parochus qua 
Miniſter might have effectually purſued pay- 

ment, without any farther inſtruction ; un- 

the leß a better Title were produced by one come 
4 pearing for his Intereſt. (c) I don't diſtin- 
Ine: gui with ſome, betwixt the jus percipiendi, 
Ineſs and the Perceptio frufiunm : For the firſt 
liate would become an empty and an eluſory 
each Right in the Parocbus, if to his prejudice, and 
„to vichout his conſent, the preſent Fruits of the 
oral Teinds. could be ſafely poſſeſs'd by others. 
(e) me Doctors carry this Preſumption of the 
enee Perocbus, having Right to the Tithes within 
by. bis own Diſtrict, ſo far, that if another were 
und Diſpoſſeſs'd of em by him, they don't allow 
the the Party to be ſummarly Reſtored according 
-0n- ¶ to the Brocard Spoliatus ante omnia reſtituendus ; 
Scots WI unleſs he juſtify bis former Poſſeſſion by pro- 
drin ing that he had then a good Right in his 
tion MW bperlon. (4) And although ordinarly the 
bad King's Gift be ſufficient againſt any that ſhew 


(a) C. cum continga® 29. C. quoniam 13. X. de Decimis 

Brun;man, de jure Eccleſiaſtico lib. 2. cap. 6. u. 11. (b) 

lid n. 9. Caniſ de decimis cap. 11- n. 2. (e) Rebuff. de 

. 11. Wgrua portione n. 10. & ſequ, Barboſ. de Offic. & pores. 
Pr: Taroch. cap. 28. S. 2. u. 8, & 9. (d) Ilid. u. 43. & 
44. Covarr, var. Reſol, lib, 1, cap. 17. u. 6, 


not 


—— 
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not a better Title; bis Majeſty being the 
common Author and Fountain of Rights; 

yet the ſame in Favours of one of the Preben 
of the Cbappel- Royal, and a Decreet conform, 
with Collation and Inſtitution, was not ſu- 
ſtained to cfrry the Right of Teinds from the 
Miniſters Tackſman, although he produ- 
ced no other Title but his Tack; unleſs ei- 
ther a Mortification of theſe Teinds to the 
Chappel Royal, or Poſſeſſion were inſtructed. 
(a) Vicarage Teinds as well as Parſonage, 
de jure communi debentur Paroc bo, unleſs Preſcrip. 
tion of Freedom be proven, or a better Right 
in ſome other made appear, without neceſfiry 
upon the Miniſter to Inſtru& Poſſeſſion, but 
only his preſentation and admiſſion to that 
Church, wich a Decreet conform. () And 
preſentation to a Church which is a Parſon- 
age, doth intitle the Miniſter to the Teinds, 
though not preſented to be Rector or Parſon. 
So a preſentation to a Church that was a 
Prebendrie of the Collegiat Church of, Dumbar, 
and to the Teinds thereof, was ſuſtain'd to 
give the Miniſter the ſame Right, as if he had 
been expreſly preſented to be Prebendary. (c) 
But this preſumptive Title of the Miniſter, 
was Excluded by a clear Right to the Teinds 
in the Heretors own Perſon. (Cd) 


i | () Jane 27, 1665. Fergu ſen contra Stuart of Aſceg. (b) 
| | January 14. 1674 Johnſtoun contra Stuart, (c) Diri*ton 
Deciſ II2, Dalxell contra November 
26 1667. (d) February 4. 168 1. Robertſon contra Arbuh- 

net of Carngall, Fr 
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. It appears from what hath been faid, 
a regularly all Teinds belong'd to the In» 
umbent · Who if a Parſon, had Righe to the 
parſonage-Teind, and to the Vicarage if a 
Vicar : unleſs he was Limited by a Decreet 
of Modification or Locality ; or that another 
could ſhew a better Right. Yea, Diſcharges 
to an Heretor of his Tithes by the Miniſter 
who was once Titular, after he was turn'd a 
Stivendiary, Was ſuſtained for an Exonerati- 
on to the Heretor as to the years payed ; and 
only to make him lyable to the Tackſman, 
for other years conform to that uſe of pay- 
ment, till Citation or Inhibition. ( @ ) But 
ule of payment to a Miniſter, having Right 

by Alſignation to the whole Parſonage-Teinds 


of a Barony, relative and conform to a De- 


creet of Locality, wherein three Chalders of 
Vitual only was appointed to be payed to 
him furch chereof, did not Defend che Here» 
tor from being lyable in payment of the Super- 
plus-Teind to the true Titular. (C7 
4. Perſona & Vicarins were not Nomina juris 
here, before King David's Reign, as hath 
been already Obſerved. (c) But at length 
our Law came to acknowledge the Parochial 
Right of Tithes ſo far, that it was made a 
Crime to take Tacks of them from others 
than the Parſon, or Vicar, or their Farmers. 
(4) But now the Parocbial Right is reſoly'd 


January 1669. E. of A: hol contra Robertſon of 
. 1 1699. Sir William Bruce 4s 
$4inſt Sir David Arnet. (c) Chop, 3. Fr, n. 3. (d) A4 7: 
Farl. 2. Js, 4. 


into 


an —- 
into a naked Power of retaining Poſſeſſion of 
the Benefice, till the Patron obtain a jug 
Stipend legally ſettl'd upon him. (4) 
Which carries me to the other Legal Right of 
Tithes lately granted in Favours of Patrons, 


A (a) 47 23. Seſſ. 2, Pars . and M. 


SE GT. II. 
What Right to Tithes is competent 10 04. 
" #rons ? 


| Powers and Priviledges of Patron 
19 were formerly very Confiderable : he 

had the Diſpoſal of the Fruits of the 
vacant Benefice ; and the Preſentation of 
Incumbents, whoſe Deeds of Importance te- 
lating to the Benefice, were not Legal with- 
out his Conſent. Theſe ordinarly at their 
Entry uſed to convey their Parochial Right of 
the Tithes by way of Tack to the Patron for 
modifyed Stipends far within the Value : and 
what Remained over the modifyed Stipend, 
was ſo much clear Gain co him. 

2. But now Preſentations are Reſcinded, 
in lieu whereof Patrons have got Right by 
'Law, to all the Teinds of their Benefices, not 
Heretably Diſponed, with the burden of 
Tacks, and the ordinary Impoſitions for Mi- 
niſters Proviſions and Augmentations; even 
of Maintenance to two Miniſters in one Pz- 
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1 

:ih, if the Commiſſion pleaſe: and Redeem: 
able by the Heretors at ſix years Purchaſe af- 
ter Valuation. But the Miniſter benefic'd is 
not te be Diſpoſleſs'd until the Patron obtain 
2 juſt Stipend legally ſettled upon him. (a) 
do that the old Brocard Decimæ debentur Paro- 
cho, is in a manner inverted to the Tune of 
Decime debentur Patrono, By the AR of Parlia- 
ment 1593, C) Gifts of Patronage from 
the King, without Conſent of the Benefic'd 
Perſon, are Declar'd Null. But now by the 
Aas of Parliament 1690, and 1693, all Mi- 
niſters are made Sti pendaries, and the Teinds 
of the Benefice expreſly ſtated in the Patron; 
with the burden of a Stipend to the Miniſter. 
Who though once a Titular is allowed, but a 
jus retentionis et hypotbece, till Redeemd by the 
Patron ; Not unlike the Lords of Ere&ion 
their Title to the Feu-duties. For as theſe 
cannot of themſelves purſue Reduction of 
their Vaſſals Feus : So Proceſs was not 
ſuſtain'd at the Inſtance of a Suondam Parſon 
for reducing the Kings Gift of Patronage upon 
the Act 1593, as being Null for want of his 
the Incumbents conſent. (c) The Miniſter 
of Heunam being provided by a Decreet of 
Locality with a Stipend, partly out of the 
Parſonage,and partly out of the Vicarage-Tithes 
of his Pzriſh ; and Sir Jobn Scot of Ancrum ha- 
ving purſued a Valuation of the Vicarage av 


(a) Act 232 Seſſ: 2. Juntct AF 26: Seſſ: 4? Parl: W and 
u. (b) A4 172: Par: 13: Ja: 6. (c) The Minifter of 
Aſikirk againſt Sir * Eliot. 


gainſt 


* — a — 
— — — — 
- 


Patrons Right to the Teinds, and the Heretors 
Right to buy them at fix years Purchaſe, are 


on be only quoad curam animarum ; and the 


—— 


3 
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painft Sir Walter Riddel of chat Ik, and the olfiereto 


ther Heretors, to the Effet he as Patron 


might have the Excreſce, after deduction ai Miniſt 


what was pay ed to the Miniſter: The Lord em © 
of Commiſſion found that he was not in theke 8 
caſe of the Act of Parliament. Since the Mi. Lands. 
niſters whole Stipend was not payable out o 

the Vicarage-Teinds, and they were not ſul. 1! 
ficient to make it up. Teind- fiſh taken in 
alto mari were found Valuable, and lyable to 
be ſold at the Inſtance of the Heretor of the 
Ground where the Boats landed, againſt the 
Patron of the Pariſh, who laid Claim to them 
bv vertue of the ſaid late Ac. (3) For the 


reciprocal, and of the like extent. A Diſpo- | 
ficion by a Patron to an Heretor of a Tack of 
his own Tithes, with all other Right he had 
therero, or might have at any time thereafter: 
was found to carry, not only Tacks of 
Tithes and conventional Rights, but alſo the 
Benefite of the Supervenient Act of Parlia- 
ment 1690, (5) In the caſe of Lands alto- 
gether Diſmembred from one Pariſh, and 
Annex'd to another ; the Patron of the latter 
will no doubt have Right to the free Tithes 
of the Lands Annex'd. But if the Anne xati- 


(a) 22 July 1702, Sir James Hall of Dunglaſs againſt tit 
Moderater of the Presbytrie of Dumbar, Lord Alexander Hay, Cos 
(b): 3: December 1698, Laird of Alardyce agamft the Viſ- (i 
bunt of Arbuthnet. | a 
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Heretors of the Annex d Lands continue 
to pay Stipend out of their Tithes, to the 
Minifter of che former Pariſh : Ir would 
em chat the Patron thereof may pretend to 
the Superplus-Tithes of the Diſmembred 


Lands. : 


—_— 


— — 


e | 
Of Heretable and Abſolute Rights of 1 ithes, 
Tus although they be diſtin& Rights 


from Lands, are either alienated ex- 
reſly; or tacitely by Preſumptions 

and Inferences. Teinds are tacitely alienated 
and conveyed under a Wifes proviſion to the 
Terce of all Lands and Heretages. ( 4) But 
a Husband having Obliged himſelf to Infefc 
his Wife in all Lands and Heretages Conqueſt 
during the Marriage; her Right was found 
not to Extend to Lands and Teinds, whereof 
the Husband purchaſed an Abſolute and He» 
tetable Right, two years after he had-acquired 
Tacks of the ſame ſtante Matrimonio : Except 
in ſo far as the yearly Profite by the Here- 
table Right exceeded that of the Tack. (5) 
Teinds were found to be carried by a Diſpo- 
ſtion of Lands, not mentioning the Teinds: 
becauſe it contained an Aſſignation to the 


(a) 13: February 1628: Lady Dumfermling centra the Earl 
wr den. (b) rz: Mgrch 1628: Inter Eoſdem, ©... 
, U Tenents 


! 


| ( 306 ) 
Tenents Tacks, which bore a Joint-duty fq 
Stock and Teind, and an Obligement to pay 
the Miniſters Stipend out of the Teind, ( 
A Buyer or Compriſer from one having 
Right to Lands cum decimis incluſis, will have 
Right to the Teinds, though not expreſly mem 
tioned in the Diſpoſition or Compryſing: But 
this would not hold in the caſe of common 
Teinds. For although Servitudes and Rights 
of Annualrent, and other Burdens upon Lang 
are Extinguilked confuſione or conſolidation, 
as ſoon as they come in the perſon of the He- 
retor : Yet by one's acquiring Right to the 
Teinds of his own Lands, they are not ſo 
confounded with the Stock, 3s that the Land; 
being thereafter Diſpon'd or Comprysd, 
without mention of the Teinds; the Buyer 


or Compry ſer ſhould have Right to thee, | 


For where Lands and Teinds are Poſſeſſed 
diverſo jure, the Latter are not of the Nature 
of a Servitude. p 
2. A Diſpoſition of Teinds for Onerous Cauſe 
to a Creditor, to be bruiked by him till he 
was compleatly payed of a Debt therein con- 
deſcended onand ſpecified, conform to which 
he attain'd poſſeſſion of the Teinds, by receiv- 
ing payment, and granting Subaltern Rights 
thereof, was not found a modus babilis of Con- 
veyance, or a ſufficient Title to maintain the 
Creditor in his poſſeſſion againſt a ſingular 
Succeſſor; Or to defend him in a Spuilzie al- 
ter Inhibition: But only a perſonal Security 


(a) February 27: 16 72; Scot contra Muir bead. 
againſt 


694 . 
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y for rainſt the Granter. The Right not being 
o pay let by way of Tack for a certain and definite 
(ume, or otherwiſe to make it real. (42) When 
avingWTiches are conveyed with all Title the Diſ- 
have MWnoner hath, had, or ſhall acquire thereto ; 
mem upervenient Rights acquired either by Sta- 
But N ute or private Tranſaction accreſcunt ſucceſſori. 
mon ) Warrandice or an Obligement to make up 
tight e Subject diſponed in caſe of Eviction, is a 
Land N common Clauſe in Diſpoſitions, ſometimes 
ation, Mexpreſt ; and ſometimes implied, as when the 
e He WRipht is granted for an Onerous Cauſe. In 
o the either of which Caſes, if the Diſpoſition im- 
7 r port an abſolute Right, the Diſponer cannot 
ands 


cloth himſelf with any poſterior Title that 


rysd, Would infer abſolute Warrandice againſt him, 
Buyer Wit in the perſon of another. Becauſe jus ſ«- 

oy ervenien: authori, doth acreſce to his ſingular 
elle 


ducceſſor; even when the Right granted by 
the Author is reduc'd before acquiring of the 
other. But if only a particnlar Right be diſ- 


Nature 


Cauſe poned, or any Right the Diſponer hath at 

till be Hide time; He the Diſponer, may make uſe 

con Bet an after acquired Right to elide the former. 

which And if he then diſpone the poſterior Right to lj 
ec e third Party for an Onerous Cauſe, that ſin- 

Rig pular Succeſſor may exclude him to whom the 


rſt Diſpoſition was made, albeit it contain 
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in the ¶ Warrandice from the common Author's Fact 3» 
1 and Deed. (c) Warrandice is never exten- f i 
Zie ate | | 8 | U 
curity (a) March 27 1628. Lord Blantyre contra Pariſhioners of 1 
| bithwel, (o) December 3 1698. the Laird of Aliardice a- 4 jd 

gun the Viſcount of Arbuthnet, (c July 19, 1664. Dom- "i 

: {alt contra L. of Wedderburn. 5 1 
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died to Diſtreſs or Eviction by ſubſequent dte 


ſition of Teinds, for relief of a poſterior Impo 


Lady Dumfermling contra the Earl her Son. (c) Ju 


Kuſco. 
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tutes, of which Purchaſſers muſt take the 
hazard. (a) Therefore no Proceſs was ſuſtat 
ned upon a Clauſe of Warrandice in a Diſp 


fition of Stipend to a Miniſter. () But a perſy 
being provided to a certain quantity of year 
Rent out of the Teinds of ſome Lands, which 
were afterwards appointed by Law to be thi 
Subject of a Stipend 3 The Granter of the An 
nuity was found lyable to make up the De 
ficiency of the Fund. (c) | 
2. An Obligement to diſpone is in ſeven 
Caſes eſteemed equivalent to a Diſpoſition 
But yet an Obligement co diſpone Tithes fot 
a certain price contain'd in a mutual Contrad 
was found not to carry the Right to theTithey 
in favours of a ſingular Succeſſor; unleſs he 
would either pay the price, or prove it to be 
payed; notwithſtanding of Fourty year 
poſſeſſion by vertue of the Contract. (d) Bt 
cauſe an Obligement to diſpone is no Diſpo 
ſition, nor can make a Title for Preſcription 
more than a Bond to grant a Charter and dei 
ſine can ſupply theſe : The ſame being neithet 
a Decreet nora compleat Right. And farthe! 
whoever founds upon a mutual Contracts eitbet 
by way of Action or Exception, muſt fay that 


(a) July 12. 1667. Watſon contra Law, July 1. 1616 
L of Auchinteul contra L. of Ines. (b) March 27. 1634 


1635. Lady Cararoſs contra Lord Cardroſs her Son. 19. Ja 
1697. Hume of Linthil againſt Hume of Wedgerburn (d 
February 9. 1704, Earl of Galloway againſt Mackgufft 


the | 


2 
be Counter- part of it is ſatisfied, But pay- 


nt de nt of the price in this Caſe being inſtruct- 

heise the Party in whoſe favours the Obligement 

— odiſpone is conceived, might exclude the 
pe 


tanter, or any repreſenting kim upon the 


ImpoMommon ground of fruſtra petis quod mox es 
pero turnt. It was alledg'd for the perſon ha- 
yearlMrjing Right to the Obligement to diſpone, 
Which, That he, as a ſingular Succeſſor, was not 
be theREh-und for the price, that being his Authors 
he AnM:be. 2. The party obliged to diſpone aſ- 


he DefMipn'd the price, and the Aſſigney purſued for 


it, which argues that the Cedent look'd upon 
himſelf as denuded of the Right of the Tiches. 
, The Obligement to pay the price was pre- 


ſever; 
Ofition 


thes loſcrived; And Preſcription hath the ſame ef- 
ntrat Wife as payment. 4. If the Obligement to 
2 lipone had been contraveen'd by the Gran- 
leſs he 


ters denuding himſelf of the Teinds in favours 
of another, the Contract cloth'd with poſſeſſi- 
on would have excluded that other: And he 
could not have founded upon the not payment 


t to be 
year! 


d) Be 


Dilpo of the price, as being jus tertii to him. But 
iti al theſe Defences were repell'd. Becauſe, 
nd del . £4; agit ex contractu, debut prius implere con- 
nel) vd. 2. It is not to the purpoſe, that the 
farther price was aſlien'd and purſued for. For who- 
t,cirhe! erer ſells by way of Contract has two Reme- 
ay tral dies, viz. Either they can purſue for theprice, 
1. 16160 7 recover the thing it ſelf by vertue of their 
27. 0 own Title, unleſs the other Party can make 
7 appear that the price is payed, or Security ac- 
„ ka ecepted for ic. 3. One Parties Obligement in 


48 2 other 


a mutual Contract cannot preſcrive, while the 
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e 
other doth ſtand. For as an Exception cap; 
not preſcribe, ſo long as the Action is cur. 
rent: So neither can a Reply, ſo long as the 
Exception is competent. The power of gif. Mine £4 
poning and intereſt to receive the price, 3 to the 
well ss the Right to the Teinds; and Obliga. Nied by 
tion to pay, might indeed divide, the one himſel 
going to the Heir, and the other to Execy. Mcripti 
tors. But that is not ſufficient to make then Myere « 
ſeparatly preſcribe, or the one preſcribe, and Mnot 5 
the other ſubſiſt. For the parts of a Contrag Ml judg'd 
are thus far inſeparably connected, that in» Mtheſc 
plement of the one cannot be ſought, without Ml ny of 


% * 


performance of the other. the C 


SECT. IV. 
Concerning Tacks of Tithes. 


T ACKS May not only be ſet of Lands, 
bur alſo of Tithes, or any thing that is 


uſeful, or yields Profit. As Prelates 
whether Monaſtick or Eccleſiaſtick, were un- 
capable, before the Reformation, to Feu out 
their Teinds: So neither could they grant long 
Tacks, for theſe were accounted Alienation, 


par 
() And to the grantingof ſhort Tacks, the con- ¶ pte 
ſent of the plurality of the Members of the Wl fid: 


Chapter, or Convent beſide the Setter behoyd 15 
to be adhibited. Therefore a Tack of Teinds 0! 
ſubſcrib d by the Provoſt of Lincluden, and the 


( 2) Balfour P ratt. Craig, Lib: 2: Die 3. 10, Hi 
equal 


311) 
equal half of the Chapter, was found null, in 
rezard the Provoſt, as the direct and princi- 


as the hal Setter, could not be reckon d to make up 
of dif. Mite Corum of the Chapter, whoſe Conſent 
ice, x Ito the Provoſt's Deed, ſhould have been teſti» 
bligz. ¶ ied by che Subſcriptions of a Majority beſide 
2 one Mhimſelf. ( « ) But then the want of the Sub- 
Secu. ſcriptions of ſuch perſons of the Chapter, as 
: them pere either out of the Countrey, or Minors 


not paſt Fourteen Years of Age, was not 
udg'd a Nullity in the foreſaid Tack; albeit 
theſe enjoyed their own hare of the Patrimo- 
ny of the Benefice, and were the moſt part of 
the Chapter, if che plurality of the reſt were 
conſenting : Nor is it needful for any of the 
Chapter to conſent, if all of em be Minors. 
(b) It is ſufficient to the Validity of a Prelates 
Deed, that perſons, as Members of the Chap- 
ter or Convent, are ſubſcribing to it, without 
neceflity either to inſtruc their Admiſſion, or 
and, to ſhew by the Erection- Charter, that Sub- 
hat is ſeribers are at leaſt the Majority. But this 
lates WI admits of contrary Probation: For a Tack 
e un- being only ſubſcrib'd by the Provoſt of a Col- 
u out legiat Church, and three of the Prebends, was 
long found null, as wanting the Conſent of moſt 
tions, WI part of the Chapter: In reſpe& the ſame was 
'con- MF proven to have conſiſted of eight perſons be- 
f the WW fide the Provoſt, by production of proviſions 
10y'd = to eight Subaltern Prebends, and of 
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-1nds lome Feus or Rights ſer by the Provoſt with f ; 
d the | 1 
(a) March 14: 1622: L: Drumlanrig againſt Maxwel of 
Hil;, (b) Eodem die inter eoſdem. : T 
qual ; their 


v 
4 
PR 


r 814 0 
their Conſent, without neceſſity of producing ent wa 
the Foundation-Charter. (4) The neceflity Nome o 
of a Chapterly Conſent to the Deeds of Pre. oper 


8528 ſent 


lates, was carried fo far, that the Deanry of Wertair' 
the Cathedral Church of Aberdeen being mon ons: 
tify'd'to the Colledge, Tacks of the Rents ont lin thel 
ſer by the Principal and Members, without MChapts 
Conſent of the Biſhop and his Cathedral Chap. 3: 
ter was found null. Becauſe, by the Mortif. Votes 
cation of the Deanry and Rents thereof to the Numb 
Colledge, the Dignity was not extinct, but Mciaries 
the Colledge came in place of the Dean; ang MChapt 
their Deeds requir'd che Conſent of the Chap. be go 
ter, as the Deans did formerly. (59 the I 
2. As nothing could be done by a Prelate M Gran 
without the Concurrence of the moſt part of nd C 
his Chapter: So neither could the particulac ¶ dubſc 
Members of the Chapter do any thing in theit I no C 
particular Benefices, without bim and the MW with 
Majority of the Chapter conſenting. But the ¶ nity 
Conſent of the new © hapter of St. Andreu, 4. 
erected by the ſecond Act of the Parliament I mig! 
1617, was not found neceſſary to a Tack of MM 0 
Teinds ſet by a Member thereof in his proper MW Lea 
Patrimony, not belonging to the Biſhoprick, bou 
Becauſe the Act appoints only a ſpecial Chap: doc 
ter for authoriſing the Biſhops Deeds by their I by 
Conſent: Which could not be extended to in- Te. 
fer a neceſſity of the like Conſent by the Bi. J kn 
'ſhop and his Chapter to Deeds done by a fer 
Member of the Chapter, where ſuch a Con- Co 
() June 24: 1623: Inter coſdem, (b)] March 26: 1629 ( 
Colleage of Aberdeen contra Menzies, bal 
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t was not neceſſary before that A&, For 


ne of that Chapter might have their own 
0 


ter, or might poſſeis Benefices 
wr - — the preſentation of Laick Pa. 
N . And ſo no Conſent would be requiſite 
Wieſe caſes, but of their own Patrons or 
Chapter. (a) 


rv'd in another place, C5) the 
ry be reckon'd according to - 
ber of Benefices, and not of the Benefi- 
— ; the Chapter Members need not to — 
Ch terly conveen'd, but their Conſent wil 
nod though ſeparatly obtain'd, if ons 
he” Death or Deprivation of the —_ 
Granter of the Right ; the Seal of che Bil op 
and Chapter of St. Andrews doth ſtand for their 
QUbſcription ; and in all Cafes, where 7 p 
no Chapter or Convent, the common — 5 
with the Kings Confirmation, is all the Solem- 
nity required to the Prelates Deed. 333 
4. By the common Law, benefic d perſon 
might have granted Leaſes or Tacks, concurret- 
tibus bis que in jure requiruntur, for as many 
Years as they pleas d: But now they are 


bound up and reſtrain'd by Acts of Parliament 


in Limications and Proviſions. Wh re- 
ener render'd incapable to ſet their 
Teinds in Tack, even with the Chapters _ 
ſent, for longer than Nineteen Years, an 5 
ſerior benefic d perſons to ſet for longer, — 
Conſent of their Patron, than their own Life- 


( a) November g: 1624: Hope contra the Miniſter of Craig- 
tall, (b) Part 1: Chap: 8; Se#: 1. N 4. 


time, 


8 | (3149 
time, and five Years after. () But inferie Hacks of 
Beneficiaries need not to conſult the Patron en to 


in the ſetting of three Year Tacks : (\Worrow* 
And longer Tacks are valid for three YearſWerrtain 
(e) A Patrons accepting of a Right to a Tac nd till 
was underſtood as a ſubſequent Conſent there Mull as 
to, (4) and a Tack was found {ufficiently cular * 
authoris'd by the Conſent of one, in whoſe Wa: 
favours an Obligement to diſpone the Patio Iz. l 
nage was Cconceiv'd. (e) As to the QueſtionWrorog 
whether an Eccleſiaſtick having a Commiſſin Il of 
from his Patron to ſet Tacks, needs any moreMWhnterin 


- expreſs Declaration of his Patrons Conſent to ed wit 
particular Tacks ſet by him; vide Part 1. 6b. 
8. Seat. 2. N. 4. 

5. Tacks of Teinds are either Convention 
or Judicial. Under Judicial Tacks I compte 7: - 
hend theſe ſet by Order of the Commiſſion of u 
the Church, which were not liable to be 
ſtinted to the courſe of time preſcrib'd by the 
4. AF, Parl. 22, Fa. 6. Conventional Tack 
were the only habile way of tranſmitting 
Teinds of old, and are yet the ordinary way. 

6. The Terms of Entry and Ich in Tack 
mult be expreſs'd and certain. If the time ol 
Entry is not ſpecified, its underſtood to be 
from the Date of the Tack. Tacks wirhout 1 
definite Iſh are null: (F) Therefore Sub 


(a) Ad 4: Parl: 22; juni: AF 15: Parl: 23: Ja: 6. (b) 
AF 200: Parl: 14: J: 6. (c) July 18: 1668: Johnſtoun en. 
tra Houdeun, (d) January 19: 1669: Earl of Athole conti 
Robertſon of Strowan. (e) July 6: 1666: Parſon of Mun 
contra the Lairds of Beirferd and Beinſtoun, (f) July b. 
1688; Oſwald contra Roſs, My 
Tacks Wh 


(315) 


nferieMacks of Teinds granted by the principal Tackſ- 
datron en to the Heretors for the Annualrent of 
: (3ſorcowed Money, as the Tack Duty during a 
YearMW-rtain Number of Years, and thereafter ay 
a Tac nd till Re- payment of the Money, was found 
there Mull as to Singular Succeſſors, except for par- 
CientlyMicular Y ears therein- ſpecified. (a) But Tacks 
whole ln Wadſets are valid without a definity Iſh, 
Patro- z. During the not Redemption; and in 
reſtionMrorogations Tacks of Teinds to begin after the 
niffion Ih of the former, though the Titular be in the 
more rim denuded. Becauſe the Wadſet is grant- 
ent to ed with the Burden of the Back-Tack, which 
1. C. sin Corpore Furis, and is only a Reſtriction of 


the Wadſet Right; and Prorogations are even 
by Authority of Parliament. (5) 

7. A Tack without a particular Duty is null 
uad Singular Succeſſors. (c) One who had 


1tional 
"mprepf 
Lion of 


to be Tack of his own Teinds having obliged him- 
by the {lf to warrand an Infeftment in his Lands 
Tach bee of all Teind except the Tack Duty, upon 
nitting MW which Infeftment and Poſſeſſion followed; and 
way. baring aftzrwards aſſiꝑn d the Tack for an One- 
Tach dus Cauſe: The Obligement to warrand was 
ime . found equivalent upon the matter to a Sub- 
to be 


Tack, or an Aſſignation to the Tack; and 
therefore the Receiver was prefer'd to the po- 
lterior Aſſigney. (4) But yet an Obligement 
to diſpone Tithes for a certain price contain'd 
in a mutual Contract was not found to make a 


hout a 
Sub- 


6. (b) 
ſtoun L 
ple contrs 


of Mun (a) July 8: 1673: Montgomery contra Pariſhioners of Kirk. 
July ln * | 10 b ) Dirletoun Doubts and Queſtions in Law, Title 
2 ac = ac . 


( c ) Stair Inſtit: Lib: 2: Tit: 9: § 29, (d) 


Tacks March 20; 162 
Title 


29: L: Finmouth contra Weems; 
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| ( 316.) 
Title for Preſcription even to a Singular Suck | 

ceſſor: Unleſs he would either pay the price nent 
or prove payment thereof. (2) Tack Duties wurs 
affect all conjun& Tackſmen in ſolidum, in ſol al Co 
far as their Intromiſſion extends. (6) Sone. 2. It 
times the Tenent gives a Graſſum beſide the Ml compe 
Tack Duty. Tacks of Teinds us'd in old time I the T 
to be granted for ſmall Tack Duties and large 8. 
Graſſums : But now Tack Duties are raisd Ml Subſt 
and Graſſums fallen low. A Charge upon a Ml ©®pre 
Bond granted by the Town of Glaſgow to their I the) \ 
Biſhop, as a Graſſum for a Tack of Tithes, when 
was ſuſtain'd, although it was alledg'd for the vas L 
Town, 1. That the Bond was exorbitant, I Tack 
and the Burgh leſed thereby. 2. That the 
Tack was null, as granted by the Setter indu- 
ſtriouſly to prejudge his Succeſlor, after the 
Setter had a clear proſpect of promotion to 
the See of St, Andrews then vacant. 3. The 
Entry of the Tack was confer'd in tempus inha- 
bile after the Biſhops Tranſlation, and ſo might 
be quarrel'd by his Succeſſor. (c) The Rea- 
ſons of the Deciſion were, 1. Albeit Magi- 


giſtrats of Royal Burghs cannot alienate their I no 
Freedom and Priviledges eſſentially confſtitut- WM the 
ing them a Burgh, without Conſent of Par- the ] 
liament: Yet they have the free and full Ad- thes 
miniſtration of all Affairs thereof. Succeed- Ih. 
ing Magiſtrats may indeed purſue them for dot! 
Damages by Malverſation, or Miſmanage- = 
ife 
(2) February 9: 1704: E: of Galloway contra Mackzufk I ior 
f Ruſco. (b) Fuly 14: 1675: Colledge of Aberdeen contre 
"the E of Nort hes k and ot h (c] November 1685. Arche 0 
Biſbop of St. Andrews againſt the, Magiſtrats of Glaſgow. jan 


ment: 


Sued 
rice, 
utieg 
in lo 
One. 
the 
time 
large 
Tais d 
on 2 
their 
ithes, 
r the 
tant, 
t the 
indu- 
* the 
on to 
The 
inba. 
night 
Rea» 
Magi. 
their 
titut- 
Par- 
Ad- 
ceed- 
m for 
nage- 


koufock 


1 contra 


Arch 


nent: 


Ei „ 
nent: But cannot annul their Deeds in fa- 
rours of a Third Party, which would cut off 
Commerce and Tranſaction with Burghs. 
1 It was Jus Iertii to the Town, and only 
competent to the ſucceeding Biſhop to quarrel 
the Tack upon theſe Nullities. | 

$ The Contracters Names are a neceſſary 
dubſtantial in a Tack, which ſhould be clearly 
expreſs'd. Albeic Tacks are frictifſimi juris, 
they will go ro Heirs, even without a Service, 
when Heirs are not therein mentioned. It 
was Debated ( 2 ) though not Decided, If a 
Tack of Teinds ſet to a perſon and his Heirs 
in particular Lands, would belong to his Heirs 
whatſoever, when theſe lands are fold by, 
or Adjudg'd from him ? But there ſeems to 
be good Reaſon, why in ſuch a caſe the Tack 
hould paſs to Heirs whatſoever. For the 
Qualification in Fayours of Heirs in ſuch or 
ſuch Lands, is only deſign'd to clear the Fiars 
intention as to the perſons he deſires to ſuc- 
ceed him in the Right of the Tithes: And 
no Limitation or Clauſe irritant, inferring 
the Loſs of them upon his being denuded of 
the Lands, A formal Tack in Writ containing 
the Subject let, Contracters Names, Tack-duty, 
In, and Entry diſtinctly therein expreſs'd, and 
doth'd with Poſſeſſion, will Defend the Te- 
nent againſt Purchaſers, and a Superior as to 
Liferent E\cheats; but not againſt che Supe- 


rior of a Ward. V aſlal, claiming the Ward and 


(a) Betwixt the Duke of Lauderdale and the E. of Tweddale 


Non- 


January 23. 1678, 
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Non-entries ; though he be oblidged to con 
tinue the Tenent in Poſſeſſion till the nen 
Term of Whitſunday. ( a) 
9. Beneficed perſons cannot effectually ſe 
new Tacks till the Old be expyr'd; andi 
they ſet Tacks to begin after the Iſh of the 
former, and die in the Interval before the 
time of Entry by the laſt Tack, tne ſame i; 
null. (4) No Tutor nor Tutor's Factor may 
take a Tack to his own behove of the Teindz 
of the Minors Lands: and if he do, the fans 


urgeab! 
where t 
acurr'd 
nce, | 
barr by 
nages. | 
Tacks 0 
n. (b | 
3 
xpreſl 
heir A 


will accreſce to the Minor. But ſuch a Tack Hud f 
of Teinds where the Lands were Liferented Not as 
by the Tackſman's Wife, was ſuſtain'd for her Ne Su 
Lifetime. (c) Fs cable, 

10. A Tack of Teinds was Elided, and un- Nerauſ 


derſtood to be paſt from by after payment of Nen L 
more than the Tack-duty : although that Nies, 


Was alleadged to have been done by way of MW 12: 


Gratification. (d) And the accepting of a {Wo mat 


New one, differing in the Subſtantials of {Wſcitely 


Tack-duty, in Durance, and commence- {Wenta 
ment from a former, and beginning before Wome: 
the Iſh thereof, is underſtood to be an Inno- Ne 1 


vation, and paſſing from the other, though {only | 


Rarified in the laſt Tack: as being incom- {Mook 
patible therewith, unleſs there be alſo a Pro- {Wilar 
viſion to bruick by either of the Tacks. (e) Mngul 
Clauſes irritant in Tacks are not ordinarily 1 
2 


; bY 
(a) Ad 26. Par. 3. Ja. 4. (b) June 18. 1629. Dun Art 


Jar contra Turner. (c) 28 March 163 2. Lady Ludqu baim inſt | 


contra L. Haddo. (d) November 9. 1677. Rutherfoord conirs ou: 


Murray of Skirling. (e) 23 Jauuary 1678. Duke of Lauder- 1672. 


gale contre the E. of Tweddale, \ 18, 
purgeable 


11 


- 


CF Eo 
d concſurgeable after they are once incurr'd. But 
e nen here the irritancy in a Tack of Teinds was 
1curr'd through a probable ground of igno- 


ly (eWance, the Party was allowed to purge at the 
and ii Herr by pay ment of the Tack-duty and Dam- 
of the ages. (4 ) Objections and Nullities againſt 
re thefMacks of Teinds, are excluded by Preſeripti - 
ime 1; Won, ( 5 | 

r may 11, Short Tacks cannot be aſſigned, if not 
einds Mepreſly granted in Favours of Perſons and 
fame Wicic Aſſignies: But Liferent Tacks may. (c) 
Tack ind fall under the Aſſigneys ſingle Eſchear. 
ented Mot as if an Aſſignation altered the Nature of 
or her Ide Subject aſſigned, by making that mo- 


eable, which before was Heretable : But 
becauſe an Aſſigney has not the Right for his 
own Life-time, but only while the Cedent 
ies, who may die before him. 

12, Some Tithes are Tax d by Rentals to 
lo many Bolls yearly, either expreſly, or ta- 
tely by long uſe of payment, from which a 
dental is preſum'd. Expreſs Rentals are 
bmetimes formally perfected by a Writ under 
he Teind-maſters hand. Sometimes they'r 
only Recorded by way of memorandum in nis 
book ; and then make Faith againſt the Ti- 
ular and his Heirs; (4) but not againſt 
Ingular Succeſſors. (e) Rentals are tacitely 


(a) July 14. 1675. Colledge of Aberdeen againft the Earl 
Northeck, (b) July 7. 1677. Parſon of Preſtounhaugh a= 
hairs t his Pariſhioners, July 14. 1675. Old Colleage of Aber- 
ns e 9g9inft the E. of Northesk and others, (c) July 16. 
der. 72. Duff contra Fouler, (d) Stair Inftitut, lib. 2. tit. 9. 
\ 18. le) July 5. 1625, Aftoun contra Tenents, 
interrupted 


' 
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1 CI 

interrupted by contrary uſe of payment. ; 
expreſly by taking Tacks for a definite tiny 

13. If a Tackſman of Tithes continue 9 

etly to poſſeſs after the Tack is out, he wi 
have che Benefice of Tacit relocation, whis 
is to be Subject only to the former Tack. du 
till interrupted by Citation or Inhibitio 
Simple uſe of payment infers Tacit relocatio 
and Defends till interruprion. (2) For! 
that caſe a verbal Tack is prelum'd. Tad 
relocation, though incroduc'd from a prelum' 
Conſent, is fo far eftabiiſhed by Law, tha 
payment of a ſmall Teind duty to a Miniſte 
after he was denuded of his Right to thi 
Tithes was ſuſtain'd, both as an intire Exc 
neration for years pav'd, and as a Rule tothi 
Titular in exacting of the Teind till interrup 


tion. () And Tacit relocation. upon a Tad 


ſet by a Beneficd perſon, was allowed as; 
| 0 Title to purſue according to former po 
eſſion for the Teinds of more years than the 


Benefic'd perſon could fer. (c) But Tad 


relocation being only a preſumptive continu 
ation of the Right, it was found to be take 


away by an expreſs inconſiſtent Deed of the 


Setter, Homologating another perſons Right 


although no interruption was us'd againſt tht 


Tackſman. (d) Nor doth our Law dillin 
guiſh betwixt natural or immediate, and d 


(a) 28. Newember 1676. Sheil contrta Pariſhioners of Pr 
Founhaugh, (b) January 19. 1669, E. of Athol contra! 


bertſou of Strowan, (c) January 16. 1663. E. of Errol i 
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tra the Tennents of Urie, (d) July 18. 1671, E. of Hum 
centra L. Ryſiaw, i 
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Objection to hinder him from CounteraQing 
his own Deed. Altho Tackſmen of other 
Mens Teinds have the Priviledge of Tacit re. 
location by ſeven years Poſſeſſion of Uplift. 
ing the Teind-duties : Yet the Earl of Dum. 
fermling, who was Forfeited in the year 
1690, having had from King Charles the firſt, 
a Tack of the Teinds of Dumfermling, which 
Expired in the year 1695, and his Eſtate ha- 
ving been under Sequeſtration ever fince the 
Forfeiture, in the hands of Factors put in 
by the Lords of Seſſion, upon application of 
Creditors who had Adjudg'd the Tack, with. 
out Receiving before it was expyr'd from the 
Factor any part of the Duties: the Factor 
Poſſeſſion was found not to operate Tacit re. 
location in Favours of the Creditors, to the 
Prejudice of the Queens Right by the Fore- 
Faulture, and Expiration of the Tack. (4) 
MAlbeit no Forefeiture doth now hinder law- 
ful Creditors to affect Tacks ſtanding in the 
Forefeited Perſon. 4 


| (a) February 1705. The Officers of State againſt the late 
Faifor and Creditors of Dumfermling, 


SECT, V. 
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8 E CT. V. 


Concerning Rights of Tithes acquired, and 
Extinguiſped by Poſſeſſion. 


th Emporary and Qualified Rights of Tithes 
= T are acquired to Church-men, without 
wr any Title, by three, or ſeven, or ten, 
10 or thirteen years Poſſeſſion; and abſolute 
i perpetual Rights by Poſſeſſion for the ſpace 
the } 1 a 
gor, of Fourty years. (2) Laicks having Titles 
cdchough Lame, acquired Poſſeſſory Judgements 

* by ſeven years uninterrupted Poſſeſſion, and 
i WF abſolute Rights by the long Preſcription of 
(a) fourty years. EE” TS 

; 2. As real Rights of Property, which are 
the moſt fix d and Subſtantial part of what a 
Man doth call his own, goes only by Succeſſion 
to Heirs, for keeping up of Names and Fa- 
milies: So our Law doth Secure ſuch as have 
by ſingular Titles, attain'd and continued in 
Poſſeſſion of any of theſe important Rights; i 
for the ſpace of ſeven Years, from being di- 
turbed at Random ; allowing them to De- 
ſend their Poſſeſſion without Diſputing dum - Wl 
marly upon their Titles, which can only be 
v taken away by Reäuction, or Declarator, 1 
T, V. or in a Competition of Rights; and then 
Authors muſt be cited. This we call the 


he late 


(a) Vid, Part 1. Chap. 9. Seth, 2. 
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324 3 
Benefit of a Poſſeſſory Judgement, which hath 
ſome faint Reſemblance of actio publiciana in the 


Civil Law. It was introduc'd partly as a pu- 
niſhment to negligent perſons for not purſu- 
ing their Intereſt ſooner: Partly from a con- 
fideration of the preſumption of Right by poſ- 


ſeſſion fo long acquieſced in, and the general 


intereſt of Poſſeſſors, not to be put to a ſums 
mar Debate upon their Author's Right, that 
probably is not in their hands, and whereoſ 
they are not ſuppos'd to know the Circum- 
ſtances and Import ſo well as the Author lum. 
ſelf, who therefore muſt be called. 

3. Seven years poſſeſſion upon an Infeht. 
ment of Tithes is a good ground of a Poſſeſ- 
ſory Judgement. Yea, the Exception of ſuch 


a poſſeſſion upon an Infeſtment in Vicars 


Land cum decimis incluſis, where the Teinds 
were not contain'd in the Diſpoſitive Claule, 
but only in the Tenendas and the Reddends, 
was found Relevant to defend in a Poſlcſſory 
Judgement. ( a) But a perſon having been 
ſeven years in poſſeſſion by vertue of an In- 
feftment in Stock and Teind, and produc'd 
his Authors Right, that was only a perſonal 
Obligement co diſpone a Tack of Tithes for 
a price, contain'd in a Minut of Contract, 
was found not to have the benefit of a Poſſeſ. 
fory Judgement. (b) And in a Competition 


for the Annualrent of iꝗc price of Teinds al- 


ter a Decreet of Sale, the Lords found no 
(a ) July 13. 1636. Biſbop of Edinburgh. contra Brown. 


(b) Julzg, 1703. Earl of Galloway againſt Mackguffick if 
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( 325 ) 
poſſeſſory Judgement upon an Infetment in 
theſe Teinds and poſſeſſion before the Valua- 
tion. (a) Becauſe by the Sale poſſe ſſion and 
Property were confounded, and the very Sub- 
ect innovat; the price being come in place of 
the Teinds, which is not the proper Subject 
of a Poſſeſſory Judgement, and the Annualrents 
not ſurrogat to the Fruits, but ariſing ex acci- 
linti, for that the Money had not been in- 
flantly taken up. 25 

4. Some are of Opinion, that Tacks of 
Tithes, whereupon no Inteftment can follow, 
though clothed with ſeven years poſſeſſion, 
do not carry a Poſſeſſory Judgement; as if the 
Favour of an Heretable Infeftment were the 


only cauſe of that Priviledge. This Sentiment 


cannot ſubſcribe to; Becauſe it ſeems to 
contradict the Analogy of Law, the Nature 
of a Poſſeſſory Judgement, and the Current 
of Deciſions, For, 1. A Poſſeſſory Judgement 
5 competent both for, and againſt Servitudes : 
(+) And Tithes are a kind of Servitude or 
Burden affecting the Profits of Lands. C c 
2, My Lord Stair ſays in one place, (d) That 
Rights equivalent to Iufeftment are the Title 
of a Poſſeſſory Judgement; And in another, 
le) That a Poſſeſſory Judgement is an Effect 
ot Infeftments, Tacks, or the like. 3. The 
Fayour of Infeftment cannnt be underſtood as 


(2) February 16. 1703. Scot of Bowhil againſt Jerviſmood | 
and the Earl of Hume, (b) Stair Inftit: lib, 4. tit: 17: §. 2. 


md 3. (c) Ibid: lib: 2. tit: 8. Pr. (d)] Ibid: lib: 4. tit: 
22. 5. 5. (e) Jiid: lib: 2. tit: 1. H. 24. "7 


the 


X 3 


< 


E C 326 ) 
the only Reaſon of a PoſſeſſoryJudgement: for. 
a Tack of Lands from one as Heretable Pro. 
prietar, gives the Tackſ-man the Benefit ont 
without neceſſity upon him to alledge that 
the Setter of the Tack was infeft. (a) But! 
may ſay the unaccountable negligence of the 
Proprietar' is one of the great Motives of x 
Poſſeſſory Judgement: Seeing it takes no place 
againſt the Queen, who is not prejudged by 
the neglect of Her Officers. 4. The ſame 
Reaſon that ſecures a Poſſeſſor by Infeftment, 
though flowing from him who had no Right, 
and frees him from the whole Duties ; ſhould 
much rather ſecure a Tenent from paymentof MW It 
more than his Tack-duty, till his Tack be re- ol fo 
duc'd. For a Tack is a real and compleat 2 pe 
Right in ſuo genere, effectual by Act of Parlia Feu- 
ment againſt ſingular Succeſſors; And all the liun 
other Reaſons for a Poſſeſſory Judgement, viz, the! 
The favour of poſſeſſion, the negligence of IM poll 
the party intereſs'd, and the Author's not be- Tac. 
ing in the field, do concur and take place in excl 
Tacks. 5. It can be made appear from a mul- IM the 
titude of Deciſions, that Tacks of Tithes IM (ell 
cloth'd with ſeven years peaceable poſſeſſion, W dot 
are the habile Subject of a Poſſeſſory Judge- WM nib 
ment. It was ſuſtain'd upon a Tack of Teindꝭ W 2 Pc 
ſer by an Abbot.{b) Where alſo the Nullity of (ci 
a Diminution of the Rental, contrary to the MW Tit 
Act of Parliament 1581, by an undervalued of: 
Converſion of Victual into Silver-duty, was W © 
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(a ) 1 December 1676. Hume contra Scot, (b) July 13, 0 
163 6. Biſhop of Edinburgh contra Brown, | k 
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not receivd by way of Exception againſt a 
rack of Tithes. A Poſſeſſory Judgement was 
ſuſtain'd in favours of a Tackſman of Teinds 
who poſleſs'd bona fide, albeit his Authors 
Right was reduc'd ; the Tackſ- man not being 
cited in the Reduction. (4 ) Though ſeven 
years poſſeſſion after interruption of the bona 
files by a Proceſs, was found not to be the 


ground of a new Poſſeſſory Judgement. (5 


Yea, even a Tack of Teinds ſet by a Literen- 
ter, was found to afford this priviledge u- 
pon ſeven years poſſeſſion, after the Granters 
Death. (c) 

It is needleſs to object, that the priviledge 
of poſſeſſory Judgement takes no place againſt 


leat a poinding of the Ground for Annualrents, 
rliz- Feu. duties, or other Real Burdens. For a de- 
the bim fund: is compatible with poſſeſſion of 
viz, the Property, which it only affects: Whereas 
e of MW poſſeſſion of the Teind pro ſuo, whether by 
be · Tack or Infeftment, is inconſiſtent with, and 
ein excluſive of anothers Right and poſſeſſion at 
nul · the ſame time. But an Heretors ſimple poſ- 
thes MW ſeſſion of his Tiches without a Title, or his 
jon, not payment for ſeven years, doth not fur- 
ge · nimm a Poſſeſſory Judgement, more than ſuch 
nd a poſſeſſion for Fourty years would infer Pre- 
y of MW ſcription. Cauſe tis plain in that caſe the 
the Tithesbelong to ſome body elſe, being due out 
ued WW of all Lands not priviledg'd : And the Propri- 
was etar of the Lands could not bong fide poſſeſs the 
/ 13, (a) July 19. 1664. Dowglaſs contra L. of Wedderburn. 
| (b) Intereoſdem. (c) January 23, 1678, Duke of Laws 
not 4erdale contra the Earl of Twedgale, £7 OY 
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Tithes fine titulo. And this is my Lord Sai, 
meaning, when he tells, That a Poſſeſſory Fuds. 
ment is not competent in Actions for Teinds, becau{ 
the Rights thereof are Notour. (a) 

5- A Poſſeſſory Judgement is not competent 
without ſeven years bona fide poſſeſion. But 
poſſeſſion bona fide for a little time in Moves 
ables, and a Year, or Term, or thereby, in 
Heretage, is ſufficient, as to the Effect of mak» 
ing fructus conſumptos ſuos. (b) 

6. It is a Queſtion much toſs d, but very in 
diſtinctly handled by Canoniſts and others, 
Whether Tithes fall under Preſcription? Some 
maintain the Negative, becauſe Tithes belong 
to the Parochus, as a Reward for his perform- 
ing of the Miniſterial-duties. (e). And that 
in acknowledgement of our Subjection, and 
GO!}'s Dominium Univerſale; (d) which are 
lubje& to no preſcription of time. (e) Others 
ſtand to the Affirmative fide of the Queſtion, 
upon theſe Grounds; r. Cuſtom is laid down 
as the Standard for determining the payment 
of Tithes. Cf) And that they may be pre- 
{cribed is ſuppoſed and implyed, C. cum con- 
tingat 29. C. dudum 3 1. Extr. de ſecimis, C. uli. 
F. pen. Eod. in 6. 2. All Matters of Property 
are ly able to preſcription, unleſs ſpecially 


(2) ſtir: lib: 4. tit: 17. 8 3. (b) Ibid: lib: 2. tit: 1. 
$ 24- (c) C. pervenit 9. cauſ: 16. J. 1. (d) c. tus nobis 
26. Extr:de decimis. (e) L. 6. C. de preſeript: 30. vel 40. 
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3 
enced againſt it: (20 Which cannot be ſaid 
of Tithes. * | 

-, But moſt of theſe Opinioniſts of both 
perſwaſions do ſo confound the acquiting 
Rights to Tithes by Preſcription, with the 
rreſcription of a priviledge of not paying 
Tithes, that in ſtead of Illuſtrating they Dar- 
ken the Controverſy. Many have endeavour- 
ed to trim up and adjuſt theſe different Opi- 
nions, by Diſtinctions, to their particular 
Fanciess We find {ome who hold that a Right 
of Tithes is liable to preſcription, at the ſame 
time reſtricting priviledge to Eccleſiaſticks by 
the C. cauſam que 7. Extr. de preſcript. And 
with this Quality, that even ſuch cannot pre- 
ſcribe a Right to Parochial Tiches, unleſs 
where the Miniſter is competently provided 
beſide. (b) Only they except the Caſe of 
Tithes truely or preſumptively Feu'd to Laicks 
before the Lateran Council: Which they allow 
one Lay-man to preſcribe againſt another. (c} 
Raymond, Hoſtienſis, Panormitan, and Boerius, 
lay, That Perſonal Tithes are ly able to pre- 
ſeription, as not being ordained by the Law 
of Moſes, but chat Predial-tithes cannot pre- 
leide; Ochers maintain, That though the 
Right of thele cannot preſcribe, the Quota 
mayz (d) And the Biſhop of Worceſter (e) tells 


(a) c. nihil prodeft 2. C. accedentes 11. C. auditis 15. C. 
tum ex officii 16, Extr: de preſcriptionibus, (b) Covarruu: 
var: reſol: lib: x. cap: 17. N. 6. Barbos: de officio G Poteſt: 
paroch: cap: 28. § 2. N. 48 & 49. (c) id: N 5. (d) 
lraite touc hant 1” origine des dixmes & obligation de les 
pajer. ſect: 29. (e] Eccleſtaſtical Caſes relating to the Rights 
d Duties of the Parechial Clergy, pag: 218 and 219, 


us, 


— ¶ ] . — 
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us, That the Engliſh Judges fell once upon the 


8. T. 

Knack of diſtinguiſhing betwixt Decimam Gar. N entime 

bam, and Decimas Garbarum, finding that the Min orde! 

Lord of a Mannour might preſcribe a Right preſcrit 
to the former, but not to the latter. Some {Wee fro 


think that Laicks may preſcribe an Immunity Mſciptio 
from paying Tithes out of his own Lands, by N Preſcri 
immemorial poſſeſſion of Freedom; but that Mauired 
a Right to other Mens Tithes, as a thing Negati 
more unfavourable, cannot be ſo acquired, (aj g. 1 
Others contend, that Lay-men cannot pre» WParſon 
ſcribe an utter Exemption from payment of dd tim 
Tithes, but only as to the Quantity, and mee WW pation 
dus decimandi; Vet that Preſcription both qua. Wl Rights 
lifies the payment, and determines the not Iiſe of 
payment in favoursof Eccleſiaſticks. (5) Some ¶ nent 

again are as poſitive, That neither Laick nor MW wurs 
Clergy-man can preſcribe an Immunity from ¶ cludec 
payment of Tithes even by 1000 years, un- long f 
leſs againſt a Lay.man to whom they were WW ſecur: 
feued before the Lateran Council. (c) Others Wl But tt 
there be who diſtinguiſh nicely betwixt Cu- ded « 
ſtom and Preſcription. (d) And Le{fly, Thoſe Wl Righ 
who aſſert that preſcription of a Right to the ¶ exerc 
great Teinds carries the ſmaller as an Accel- ¶ fhoul 
{ory ; It at the beginning of the preſcription WM any 1 
{mall Teinds were payed, and no other per- with 
fon ducing the Currency receiv'd them. (e) 


(a) Caniſius de decimis cap: 17. N. 16. (b) Hughs par. with 
ſons Law, chap: 25. c) Rebuff de decimis Quæſt: 13. N. 
55. (d) Coverruv: war: reſol: lib: r. cap: 17. N. 8. ver 
10. (e) Al: monet cum auctar: otton: breviar de decim: 
tap: 4. ( 

8, That Grim 


entiments, we may ſteer a diſtinct Courſe, 
-1order to a right underſtanding how Teinds 
neſeribe; We are to diſtinguiſh the Parſon- 
we from the Vicarage, and the Poſitive Pre- 
ſcription from the Negative. By the poſitive 
Preſcription, we mean a Right to Tithes ac- 
quired by Fourty years poſſeſſion, and by the 
Negative, an Exemption from payment. 

9. There is no Negative Preſcription of 
parſonage Tithes: C4) That is, no courſe 
of time doth ſopite and extinguiſh che Obli⸗ 
zation to pay ſuch Tithes. Tis true private 
Rights are loſt by not being claim'd or made 


uſe of within Fourty years, as a juſt puniſh- 


ment of the negligent perſon, in whoſe fa- 
yours they are conceiv'd: And theſe being ex- 
cluded from any pretenſion through their 


long ſilence, ſuch as were formerly lyable are 


ſecure, ſince no body elſe can moleſt - them. 
But the obligement to pay Tithes being foun- 
ded on publick Law, and not upon private 
Right, the jus exigendi continues, though not 
exerced for Fourty years: Unleſs that Law 
ſhould univerſally go in deſuetude. Nor can 
any perſon preſcribe a Right to his own Tithes 
without a Title; no more than one could 
preſcribe an Immunity from Cuſtoms or Feu- 
duties, if they ſhould chance not to be requir'd 
within Fourty years, But then preſcription 
vill ſweep away the bygone Teind-duties pre- 


(a) Eſpeiſſes des bencfices Eccleſ. tit: to. ſect: 3. N. 4 & 5. 
Grimaudet des diſmes liv; 3. chap: dernier. 
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g. That amid't ſuch perplext variety of 
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Teinds not cled with poſſeſſion wichin Fourty 
years from the date, was ſuſtained for the time 
coming; and the Duties only preceeding 
Fourty years found preſcrib'd. (“) This be. 


ing agreeable to the Nature of annual Preſta- Life 
tions; whereof every one imply a diſtin Ma of 
Obligement, and preſcribe by Fourty yeats Nee acc 
ſilence of the Creditor. () Yea, Preſctipt. W 
on will exclude Teind-duties within Fourty if 
years of che laſt payment, if not purſued | k h 
within that time. (4) But though the Neg 5 
tive Preſcription doth not commonly hinder e 
the Titular from ſeeking the Tithes of 41 Nite 
years within the Term of Preſcription : Yet = 
an Heretor having bone fide upon a colourable Noch en 
Title of Exemption intrometted with, and vin 
conſum d his Teinds for Fourty years and = 
more, without Interruption ; was not found Nrithes 
lyable for bygones. (e) paid b 
10. Since Preſcription runs againſt Church. Wh 6 
men as well as others, and is effectual to forti« + '0] 


fic any colourable Title; a Right of Parſon 
age Teind may be preſcribed, as well as others 
by the poſitive Preſcription. (F) Which po- 
tive Preſcription extendeth even tolong Tacks; 
not to make them perpetual, but unquarrel- 
lable during their time. (g) For Objections 


(a) Faber in ſuo Cod: lib: 1. tit: 2. Def: 66. February 1: , (*) 
1666. Earl of Panmure contra Pariſhioners of (b). 
January 19. 1669. Earl of At hole contra Robertſon of Stroma. gain 
(e) L. J. S. alt: C. de preſcripticne 30 wel 40 annorum. (d) Paſeo 
Arg: February 7, 1672. Blair contra Blaiis, (e) June 16. . 
1681. Fricland contra L. of Orbiſtoun. (f) Stair Inſtit: Lib: 2. Nan 
tit: 12. $ 210 22, (g) Ibid, ud 3 
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ck oz Nullities againſt Tacks are excluded by 
Ourty — (2) And poſſeſſion of a part of 
e time einds in a Tack is ſufficient to confirm the 
eding ck as to the whole. (5) A Tack of Tithes 
is be. I to a Laick by a benefic'd perſon for ſeve- 
reſt i Lifetimes, and nineteen Years before the 
ſtint a of Parliament 1621, was fuſtain'd upon 

years Nie account of Preſcription, whereof the run- 
"ipti- Ning was not found to be hindered by the 
ourty Weters Lifetime, altho non valebat agere. [c) 
(ued ih Right of Tithes acquired by the poſitive 
Neg Wreſcription, is {till but a Right of Tithes, and 
inder While to the common Burden of Miniſters: 
of all Wrovifions and Augmentations ; For even the 

Yet Commiſſion's Decreet of Sale for a juſt price 
rable Noch not ſecure againſt theſe. Two perſons 
and Wing entered into a mutual Contract, 
| — thereby the one was oblig'd to diſpone ſome 
oun 


ithes to the other, for a certain price to be 
wad by him: It was found, that the Obligement 
0 pay the price could not preſcribe, while 
the Obligement to diſpone was current. (4) 
Tut yet Preſcription was ſuſtain d againſt one 


urch⸗ 
forti« 
\r{(ons 


hers Wet the Parties in a Contract-of Marriage, as to 
h po: tis Fus per ſequendi Solutionem Dotis, altho In- 
ackez Nerruption was us d, and Decreet obtain d by 


. the other upon the Obligement to imploy the 
11005 
(a) July 7: 1677: The Parſon of Preſtounhaugh contra his 
10 ig July 14: 1675: Old Colleage of Aberdeen 
rows, eint the Earl of Northesk and others. (b) Spetſwood de 
„ (d) Mane, Lady Merchiſtoun contra Laird of Wrighrbauſes: 
une 16, ber Tbid: Tit: f: $ 13: ( © ) February 1685: Paterſon 
lib; 2, * the Heretors of Newhall, ( d ) Vid: ſupr: Chap: 6: 
30 | 
and | Money 


—_— 2 


Et tantum * quantum 


( & ) Reg: 3; de Reg: Joris in 6, 


( 334 
Money upon Land for the Heirs mentioned i 
the Contract. (4) Becauſe the Objection d 
Non payment of the Tocher was competent 
to the perſon pay able to, when Execution wa 
ſought againſt him for imploy ing thereof, ant 
being omitted, it was probable, that the Mc 
ney was paid. ö 

11. Preſcription of a Right to Tithes is no 
to be extended to the Tithes of Novalia: (5 
That is, he who preſcribes a Right to the 
Tithes of all the Arable Land in any Pariſh, 
cannot thereby pretend to the Tithes of {uch 
as afterward happens to be brought in and la- 
boured. For Preſcriptiones certorum Furium d: 
præſenti, non extenduntur ad futura conſimilia, 
And beſides that Preſcription is a Priviledpe 
which ought to be ſtrictly interpreted, and not 
extended; the Novalia were not formerly 
poſſeſs d, and ſo can never come under it: 
Seing Præſeriptio fine Poſſeſſione non procedit. (e) 
ße ßum. 80 
much for the Preſcription of Parſonage Tithe; 
we (ball next enquire into that of the Vica- 
rage. 

12. Vicarage Teind doth vary according to 
the cuſtom of places, and may be either intro- 
duced, or modified, or taken off by Preſcrip- 
tion. So that both the Negative and Poſitive 


(2) November 27: 1630: Laird of Lauder contra Laird of 
Colmſſie. (b) C. cum centingat 29: Extr: de Decimis, C: lt: 
S ult: eod: Tit: in 6: Covarr: Var: Reſol: Lib: t: Cap: 17: N. Iz: 
Caniſ: de Decimis, Cap: 11: N. 2: Rebuff; de Decim: N 14: N. 
18: & 25: Bruneman. de Jure Eccleſ, Lib; 2: Cap: 6: N: g. 


Preſcription 


Preſcri 
5 YEAal 
lun 
alt an 
01 
the 20 
of Te1 
the Bu 
Man. 
cut of 
carage 
of Imn 
Exem] 
in the 
quired 
only 
been 
ſhall c 
Rebuff 
habile 


0 Ye; 
25 
Capac 
ing t 
courſ 
on, ( 


(a) 
md hi. 
intra 
ft emple 
i the 7 
uſter 6 
1665: 
Decimi 


. ( 


S& 3 

Preſcription takes place here. For Inſtance 
p> years poſſeſſion was ſuſtain'd to entitle the 
Miniſter to a certain Vicarage Duty out of 
Mlt and every Weavers Loom in the Pariſh. 
(4) Long cuſtom was found to determine 
de 20 Lamb to be the Teind. (6) A Right 
of Teind Fiſh was found conſtitute againſt 
he Buyers by uſe of payment paſt Memory of 
Man. (c) Vicarage Teind was not found due 
cut of the Yards, which had never payed Vi- 
ar Nerage before. (4) And 40 Yars poſſeſſion 
1 p of Immunity from Teind Fiſh, is a Ground of 
1h Exemption in time coming. (e) "Tis true, 
na lain the cited circumſtantiat caſe, the Lords re- 


led in 
ion 7 
Detent 
n was 
F, and 


S Mo- 


is no 
60 


© the 


* quired immemorial poſſeſſion; but that was 
lege Only in reſpect of the time the Biſhops had 
q 4 been out. As to immemorial poſſeſſion, 1 


hall content my ſelf to notice en paſſant, that 
Rebuff (F) will not have any perſon to be a 
habile Witneſs for proving thereof, who is not 


merly 
T it: 


a 6 ſo years of Ape, or at leaſt ſo many years el- 
Tithe. than 40 as Law requires to make one Poli 
Vice Noe. Immemorial Preſcription, accord- 


ing to Duaren, (g) is circumſcrib'd by the 
courſe of 100 years: But in Molina's Opini- 


1110 on, ( þ ) no poſſeſſion ſhould be called imme- 
ſcripe (a) November 29: 1678: Birnie contra the Earl of Nithſdale 
ofitive Wd bis Tenents. (b) February 11: 1665: Scot of Thirleſtane 


Wntre Scot of Broadmeadow. (c) February 15: 1631: Bryce, 


Laird of lemple, and Schaw, againſt Brown: December 13: 1664: Biſhop 
C: ult; if the Iſles contra James Hamiltoun, (d) June 30: 1668: Mi. 
N. 13; fer of Elgin contra his Pariſhioners, (e) November 24: 
5 4: N 1665: Biſhop of the 1/les contra Fiſhers of Greenock, (f) De 
N. 9 beeimis, Queſt: 13: N: 99. (g) Conſuetud: Feud: Cap: 5: N: 


„ (h) De Juſtitia & Jure, Tom; 1: Diſput; 76; in prin 
morial, 


36 ) 
morial, if it be remembred, that the ſame hal 
a beginning within 100 years, altho the py, 
ciſe Term on't be forgot and out of mind, 
13. The Lords once indeed made a Diſti 
Gon betwixt Vicarage commonly pay 
throughout the whole Kingdom, as of Stirk 
Lamb and Wool, and the Vicarage of Milk 
and other particulars; finding the latter, and 
not the former, liable to Preſcription. (a) colt ol 
But thereafter, (%) upon a Reclaiming Bill 14. 
the foreſaid Interloquitor was ſtop't. Pre. Mil pain 
ſcription of a Right to Tithes of one ſort ai they ; 
Fruics, will not carry a Right to theſe of gens ; 
new and different product, that was not for- next 
merly Tithable. ( c ) Except where the He. 
retor doth plainly alter the Uſe of his Ground (2) 
in Fraudem or Emulationem of the Titular of the W Bain 
Tithes. And if one has Right to the Teind MI 
Fiſh taken in a certain Bay, and they (hall WW = 
happen to leave that place of their old Haunt, 
and be fiſh'd up in ſome other Creek, where 
no Fiſhing had formerly been uſual: It were 
hard to fay, that the Teind Maſters Right 
could there take effect. I know it was pled 
for the Biſhop of the Iſles againſt the Fiſhers of 
Greenock, ( d ) that he having Right to the 
Teind of all Fiſh taken within his Dioceſe, 
Poſſeſſion, as in a Barony, of uplifting the 
fame in one part, ſhould maintain the Right 


fa) June 16: 1666: Miniſter of gain 
Lord Elphinſten. (b) June 21: the ſaid Year, (e) A. 
Dec: June 9: 1676: Burnet contra Gibb, ( d ) November 24 
1665. q 


CR) 8 
Wo do ſo every where elſe throughout the Be- 
defce. But this Alledgeance was Repelled 
and taken off by the Fiſhers their founding 
won the Negative Preſcription, as to the 
Teind of Fiſhes taken in a particular place, 
Nor was a Miniſters being in uſe to receive a 
certain kind of Vicarage from ſome of his Pa- 
and nchioners, ſuſtain'd relevant to ſubject the 
(at of the Benefice to the like payment. (2) 
Bil 14. Having by this time ſufficiently ex- 
Pre- plain d the different Rights of Tithes, and how 
rt of they are acquired and extinguiſhed : The Bur- 
of e dens affecting them (hall be the Subject of our 
t for- next Enquiry: | | 


ound (2) November 28: 1676: Sheil contrs the Pariſhimers of 
f the Wl Prfounbaugh, THE 


(hall — : P — 


aunt, CHAP. VII. 


Ripht MY Concerning the Burdens that Teinds are li- 
pled i able to. 


Þ NDER the Law, a Tithe was pay d 
cout of the Levites Tithe to the 
Prieſts, called Decima Decimarum, 
which the Pope now layes Claim 
| to where his Authority weighs. 
And in the 26th year of King Henry the 8:bs 
Reign, the Engliſh Clergy were Ceſs'd in a 
Tenth of their Tithes to the Crown: Which 
tf Buden they have * ſince lyen under, =_ 


"I 15 AF, 


the C 
to hi 
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bygo! 
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crate that Eccleſiaſtical Branch of Her Reye 
nue, for a perpetual Augmentation of ſm; 
Vicarages, and other inſufficient Cures. 
2. The Burdens that Teinds are Aﬀea 
with among us, are either Legal, or Convet 
tional. cs 
3. The King's Annuity of Six of ev 
Hundred Merks of Teind converted in Money 
Ten ſhilling for each Boll of the beſt Tein 
Wheat; Eight ſpilling for the beſt Bear; Six 
ſhilling for Oats, Meal, Peaſe, and Rye, three 
' - ſhilling where Oats do not render above hal 
Meal; and proportionally leſs, when the 
Victual is of inferior goodneſs : This Annui 
ty I ſay, is a Legal Burden upon all Teinds 
except Decime incluſe, and thoſe belonging 
to Biſhops, Miniſters, Colledges, Hoſpital 
and other pious uſes. (2) Sir. G. Mac kenvi 
() Says's, it was found to be Debitum fund 
becauſe the 15 Ad of Parliament 1633, gan 
the King Right to bygone and future Anni 
ties. But yet this Annuity ſeems to be no 


more Debitum fundi, than Tithes themſebe f 4 
are. For when our Law deſign's to male ite 
any thing Debitum fundi, and to Oblige ſingu- t 
lar Succeſſors, it uſes expreſly to be Deelat i n 
that ſingular Succeſſors ſhall be lyable. As.t0 0 
(a) Aff 15. 7 arl, 1. Char, ts (b) Obſery un * 

| 42 WM bn 


at - 4 * 
. as 3 
„ 
* * 
a . 3 


. 
the Clauſe in the Statute, Ordaining payment 
to his Majeſtie, of Annuity for years paſt, 
and to come; That muſt be underſtood in a 
habile ſenſe, ſo as to make Intrometters only 
with the Teinds of bygone years lyable for 
bygone Annuities, 'The Surrenderers did not 
ſubmit the Tiches of their own Property: 
and yet theſe were lyable to the Annuity ; 
which was payable whether the Teinds were 
fold or not; (4) And out of Unvalued 
25 well as Valued Teinds. C5) When the 

Tithes were only. valued, the Titular was 
bound for it; and the Heretor after a Sale. 
(e) And where Tithes payed to Burrows 
for maintaining of Miniſters, Regents of Col- 
ledges, School-maſers, and Hoſpitals, exceeds 
ed what was Expended for theſe pious Uſes : 
the Burrows were obliged to fatisfie the Kings 
Annuity out of the Superplus. (4d) When 
any Titular acquired Right to the Annuity of 
his Tithes, the Right of Annuity became ex- 
tink: Quia res [ua nemini ſervit. And there- 
fore a Dilpoſicion of Tithes, from one having 
alſo Right to the Annuity, was found to carry 
the Tithes free of Annuity, altho the ſame 
was not expreſt in the Diſpoſition, (e) 

4. Miniſters Stipends and Augmentations 
male are another Legal Burden, and the main one, 
ſingu-W to which Teinds are liable: againſt which 
eelar e no Right or Title whatſoever can Secure. 


As to | | | | 

25 — (a) 48 17. of the ſaid Parliament. (b) Ad 15. Ibid. 

the ſv (c) 16 March 1632. (d) Decreet; upon, the Burrows Sub 

n. (e) Forrefte? of Logic againit Verdis of Cambuſ= 
lern and his Teen 


de Y 2 And 


nſelves 


1 
1418 


Fe) Ad 4. Parl. 22. Ja. 6. 


( 340 ) 


And the truth is, till once the Pariſh Miniſter 
is ſufficiently provided, no perſon can ſafely 
buy his awn Teinds. For they 


ey are always 
ſubject to be evicted for that end, by the com. 
mon Law, and our Cuſtom; even after the 
Heretor has bought em: unleſs there 
be free Teind in the Titulars hand, in 
which caſe he muſt relieve the Heretor; (a) 
tho that could not be required of a Tackſ. 
man. (U) Nor is a Tack of Teinds or a Pen. 
ſion out of em to be Affected with the Mi- 
Riſters proviſion, ſo long as the Titular has 
any free Teind within the Pariſh. Sometimes 
the Commiſſion declares. Heretors free of all 
farther Augmentation, as when a great Si. 


pend is impoſed for the Miniſter.. 


5. Where all the Teinds of a Pariſh were 
under Tack, and the Tack-duty leſs than did 
ſuffice to make up the Miniſters Stipend ; the 
Commiſſion usd to raiſe the | Tack-duties ; 
and to recompence the Tackſmen, for the 
Loſs and prejudice ſuſtained by the Burden 
impoſed, were impower'd to Renew or Pro- 
rogate their Tacks even to a longer time than 
the Titular himſelf could have ſet by Law. 
(e) A Decreet of Prorogation requires nei- 
ther Summonds nor Execution for its War- 
rand. In the year 1649, the Burden of Aug- 
mentations being caſt upon diverſe Tackſmen, 
of Teinds without any Recompence made t0 
them in conſideration thereof, and Prorogati- 


(a) February 8. and 15. 1643, (b) January 27, 1635. 
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ing the Troubles: the Commilſion 1661, 
were Authoriz'd to grant Recompence and 
porogation to theſe Tackſmen, according to 
the Rule prefcribed by the Commiſſion 1617; 
the Titulars being always cited thereto. (2) 
dir Robert Hepburn of Keith, who was both Pa- 
tron of the Pariſh- Church, and Tackſman of 
his own Teinds being Decerned in 1650, to 
pay to the Miniſter an Augmentation of 8c 
lib, 12 Bolli, 2 Firlots of Victual, over and 
above the former Tack-duty, he got a Proro- 
zation of ten 19 years added to his Tack, to 
begin at expiring thereof. (5) Sir Robert 
Hyburn of Myrtoun, who had Tacks of his own 
Teinds, from the Chanter and Sub.chanter of 
Murray, with Conſent of the Biſhop, Dean 
and Chapter, having freely given off a Manſe 
and Glebe to the Church of Kinloſs with an 
Augmentation of the' Old Stipend, got three 
Liferents, and three Nineteen years added to 
bis Tacks. ( c ) An Augmentation being 
impos'd in Favours of the Miniſter of Aberlady 
of a Boll, 3 Firlots of Victual, and 16 (ib. of 
Money upon the Earl of Haddingtouns Teinds 
within that Pariſh, 19 Bolls, and 143 lib. 
upon the Lord Elibank's, 28 Bolls, and 143 
ib, upon the Lord Gosfoord's, and 15 Bolls, 
and 104 lib. upon the Teinds of the Laird 
of Luſfnes: In contemplacion whereof, all of 


(2) 4F 61. Parl. 1. Char. 2. (b) 5 February 1662. 
_ of Keith againit Calderwood, (c) 26 February 
1662. | — e 6 
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ons in Favours of others, having been loſt du- 
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dem got Prorogations for the ſame ſpace of Myiſſiot 
five Nineteen years of their Tacks of the Par. ment 
ſonage Teind, and ſeven Nineteen years of Mand bu 
their Tacks of the Vicarage ; altho their 
Proportions of the Augmentation differ, 
(4s) A Bill reclaiming againſt the foreſaid 
Augmentation made to the Miniſter of Aber 
lady, being given in to the Commiſſion by the 
Patron, Repreſenting that the Miniſter had 
already Nine Chalders of Victual, which i; 
more than the Legal quota of Stipend, and 
that the Augmentation was deſign'd but az a 
Blind to furniſh ſome colourable pretence for 
a Prorogation of the Heretors Tacks, where. 
by not only he as Patron would be 
prejudg'd, but alſo the ſucceeding Miniſter 
cut off, from the Right to them as Parſons 
after expyring of the Tacks; and craving a 
\ ſtop to the Decreet till he ſaw the Process, 
and was heard to debate why no Augments- 
tion could be granted: The deſire of the 
Petition was refus'd, in regard no part of the 
Augmentation was impos'd upon the Patron, 


nor any ſuthcient Intereſt produced by him to 8. 
Hinder the Augmentation. (þ ) Many others I are 
Who, at preſent, for Brevities ſake, ſhall be like. 
nameleſs, obtained alſo Prorogations of their I ons, 
- Tacks, in Recompence of Augmentations, I ties, 
and new Proviſions to Miniſters impos'd u- haya 


am. In the caſe of Augmentations and ent 
other Burdens ſuſtained by Titulars, the Com- 


(z 
(a) 30 July, 1673. (b] 30 July 1673, Mackgie Min Wl Cary 


et Aberlady againſt his Pariſhieners, over 
oF cata | miſſions 


)thers 
ill be 
their 
tions, 
'd U- 
5 and 
Com- 


Minifir 


ſions 


„ 5 
miſſions 1661, and 1663, got Power to Aug? 
ment proportionally, the Rates for Valuing 
and buying of Teinds, appointed by the Par- 
lanent 1633. | 

6. Teinds not Heretably Diſponed belong 
now to Patrons in Lien of their former 
Right of preſenting Miniſters : but with the 
Burden of Tacks and Miniſters Proviſions 
or Augmentations ; even of two Miniſters in 
one Pariſh if che Commiſſion think fit. C 4) 

. Tithes according to the Canon Law 
muſt be payed off the whole Head before 
eracting of Ceſs or Tribute-Money. ( b ) But 
in Scotland, free Teinds pay Ceſs as well as 
the Land. The Teinds of the Pariſh of 
Liliesleaf being valued by the Commiſſioners 
of Supplie, at 1257 lib. 13 fh. 4 d. accor- 
ding to which Valuation, the Earl of Rexburgh 
4 Titular was Ceſs' d for the ſame; and ſe- 
reral of the Heretors having obtain'd Decreets 
of Valuation and Sale ; the Earl purſued them 
for his Relief of the Ceſs, and publick Burdens 
impos'd upon theſe Teinds ſince the Sale. 

8. Conventional Burdens affecting Teinds 
are Penſions, Annuities, Thirlage, and the 
like, I have cleared up the Nature of Penſi- 
ons, Part 1. chap, 8. Sed. 3. As for Annui- 
ties, if the Teinds out of which the ſame is 
payable, come to be evicted by a Superveni- 
ent Decreet of Locality in Favours of a Mini- 


(2) Ad 23, Seſſ. 2. Ad 26. Se. 4. Parl. W. and M. 
C. cum non ſit 33 verſ. Statuimus Extr, de decimis 
Carpzov, Juriſprud. conſiſt. 136, 1. tit. 8. def, 136. u. Is 
eve, in decretal, lib, 3. tit, 3. cap. 1. 1. 12, 
* | ſter. 
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ſter. The Perſon lyable to Warrand the Ky: 
nuity, muſt make ic up out of ſome other 
Fund. (2) And a Lady being provided to 
ſome Teinds which her Husband was Obliged 
to make worth ſo much of yearly Rent to her, 
and two Chalders of Victual out of theſe 
Teinds being aſſigned by the Commiſſion to 


the Miniſter: The Husbands Heir was de. 


cerned to make up the Rental diminiſh'd by 
the Miniſters Proviſion ; albeit the Teinds 
continued to be of the fame Value as before, 
ſince they were leſs worth to her. C b ) For 
a Clauſe obliging to uphold the Rental, would 
be effectual for Relief, not only in the caſe of 
Eviction in jure, but alſo in the caſe of evidi- 
on caſu fertuito by Inundation, Devaſtation, 
or the like. (c) | 

9. Thirlage is impoſed on Tithes, either 
tacitely, or expreſſy. Tacitely, as when an 
Abbot by a Clauſe in his Charter, aſtricted 
omnia grana, Which was found to extend to 
the Teinds then belonging to the Abbot ; ſo 
as to Thirle them, unleſs a Feu-duty were 
payed, both for Stock and Teind. (4) But 
this Exception of the Teind will not hold in 
Milns belonging to Chuch-men. (e) For 
as Thirlage is more eaſily ſuſtain'd againſt 
Ehurch-Lands than others: (f) So it is al 
fo more eaſily conſtitute in Favours of Ckurch- 


(a) 19 June 1697. Hume of Linthil againſ® Hume f 


Headerburn. (b) 28 July 1635. Lady Cardroſs contra Lord 


Cardroſs her Sen. (c) Stair Inſtit. lib. 2. tit. 3. $ 46. (d) 
Bad. tit. 7. F. 17. (e) Lid. (f) id. F. 16. December 
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1 
Milns: Thirlage of Land to another Man's 
Min, doth not infer a Thirlage of the Teind 


d toMthereof acquired afterwards by the Heretor 
ged ute Thicled the Lands. (4) For the poſte- 
ner, nor acquiſition was not intended to add an 
ieſe Mp:nefit to him who had the Right of Thir- 
1 to Mlzge, and to Subject the Purchaſer to a heavi- 
de- Ner Servitude. Nor was it regarded that the reſt 

| by WeftheHeretors of the Lands aſtricted did grind 
nd their Teinds at the Thirle. Min: Since their 


re ; ¶ wluntar Deed could not put a Tye upon others. 
For N Nor was long Poſſeſſion in molendino regio, of 
ould A eceiving Multures for all Corns of a Barony 
eo W:romiſcuouſly without exception of Teind, 
ici. bund to bring the Teind under a Thirlage, 
ion, I Ercept ſuch as tholed Fire and Water there. 


) For albeit long Poſſeſſion may ſuffice to 
ther I miele the Kings own Barony ; yet other 
an wens Rights of their Lands and Teinds can 
aed rot be Thirled without their Conſent. But 


% e years payment of Multure, conform to a 

o Clauſe in a Charter aſtricting mnia grana cre- 
Vere I bn without exception of Teind ; was 
But I ſutained relevant to ſubject the Teind to a 


in I mirlage. (e) 
For i, BIG diſcuſs'd the different Rights of 


zinſt II Inhes, and the Burdens affecting them: we 
s al Wall ſhew in the nixt place, how they are 
ret- ¶ made Effectual by payment. 
ne of | 


(a) #ly 7. 163 5. L. of Imerwerk contra Hamiltoun, (b) 
** — Y 1662. "Stuart contra Feuars of Aberledno, (c) 
ember January 2 1. 168 1. Grierſou contra Cordon. 
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CHAP. VIII. 
c oncerning the payment of Teind.. 


OTHING hath been the Subjea 
of more Difference and Contenti. 
on in this Land, than the payment 
of Tithes. The refuſing to pay 

| them hath produced many trouble. 

ſome and vexatious Law Suits. And the Sexe. 
rity and Rudeneſs in exacting them, hath oc- 
caſion d much Pike and Animoſity : Which 
ſometimes broke out into open Acts of Malice 
of Revenge. David Straitoun, as Biſhop Spotſ- 
wood (a) relates, being offended at the Ris 
gorous Exaction of Teind Fiſh ; gave Order 
to his Servants to caſt every Tenth Fiſh they 
took into the Sea, that the Church might go 
and receive it where the Stock was taken, 

But ſome wicked Caithnes-Men are reported, 

for the like cauſe, to have carried their Re- 

ſentment farther againſt their Biſhop Adam; 
whom they burnt in bis own Houſe, after 
they had firſt ſcourg'd him, and killed his 

Chamber-Boy. In handling the payment ol 

Tithes, we ſhall firſt ſpeak to the Subject Tithe 

able. a. The manner of payment. 3. The 

perſons to whom Tithes are payable. And, 

4. By whom. 


A 


. if: of the Church of Scotland, B 66. 
bs (a) Hg: ef: oC urch of Scotland, Puge <ECTION 
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SECTION I. 
Of what things Tithes are due? 


th Clergy not contenting themſelves 


with the Predial Tithes enjoin'd by Mo: 

ſes Law, Perſonal Tithes came to be 
eracted; and about the end of the Twelfth 
Century Tithe was claim'd for Hunting, Ho- 
ney, Trade, not excepting the Commerce of 
Whores; and if Spanbem may be credited, (a) 
the very Alms of the Poor was ſubjected to 
Tithing. And as the Canon Law grew into 
Authority with us: So in the 35 Statute of 
that Provincial Council held in Scotland in the 
Year 1225 under Pope Honorius 3. (b) Tithe 
was ordained to be payed of all things que In- 
wvantur as Corn, Hay, Lint, Gardens, Milns, 
Filings, Hunting, the Brood of Animals, 
Wool, Milk, Cheeſe, Chickens, Eggs, Trade, 
Silva Cedus, or Woods us'd to be cut, Fruits 
of Trees, and the like. 
2. The Doctors are never more confuſed 
and indiſtinct, than in what they write con- 
cerning the Subject Tithable : And their 
greateſt Difficulty hath been about ſmall 
Tithes, which are the common Endowment 
of Vicarages. In determining what things 
come under theſe, Lawyers do mightily claſh 


(00 ) Or: os Pert 1; Obſerv; in Cap; 27; Levit: in fin, 
Y * * ' p * * . and 


Finn, Lead, Coal, Chalk : But at the ſame 


buff; Queſt; 8: N. 23: Mener: Cap: 4: N. 33, 34. 
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and perplex themſelves, but they attribute Mowing 
much to Cuſtom in that Matter, and think MThey v 
that if che Tithes of Corn and Hay only ar: Houſes 
expreſly provided to the Parſon by the Foun, Mu, that 
dation, then all the reſt falls to the Vicar, NO u 
Some tell us, Tithes ought to be payed out of at an 
all the Fruits of the Ground. ( @ ) But the 
moſt part hold it for a general Rule, that 
Tirhes are only to be payed of things that Ide Tit 
do annually increaſe. (b) From whence ny Nach, 
Lord Cbke (c) concludes, that no Tithes are Me 
to be payed of Minerals, or what is of the Mtucn'd 
Subſtance of the Earth, ſuch as Stone, Turff, dont a 


time (4) he grants, that by Cuſtom a per- ¶ but ful 
ſon may have Tithes of ſuch things as are not I Milns 
Fithable of common Right. Others expreſly 4). 
maintain, that Mines and Quarries pay Tithes I that h 
(e) It would ſeem conſequential from the I due fe 


Foreſald Rule, that no Tithes can be due fr Ml 3. 1 


Houſes, theſe having no Annual Iucreaſe; I Gors, 
nor yet for Saffron, whoſe Heads are gathered 
but once in Three Years ; nor of Silva Calus, {Wand K 
which perhaps will ſtand 20 Years before it be Mans 
cut. But as to theſe, and ſeveral other Tith- I Hives 
able Subjects, the Eng liſh Lawyers vary migh- I in a! 
tily in their Deciſions. They nicely diſtin I bets i 
guiſn betwixt Timber and other Trees, a- Ti 


(a) Rebuff. de Decimis, Qu: 8: N: 3: 8: Barboſa de Offait 
G Poteſtate Paroch: Part 3: Cap: 28: § I. N: 1: Zoeſ: in Dt- 
cretal: Lib: 3: Tit: 30: Cap: 1: prin, (b) S: Sin Degs' 
Parſons Counſelor. Part 2: Ch. 3: Shepherds Parſons Guide Chit: 
5: princ: Stillinefleets Eccleſiaſtical Caſes, Pag: 183. (e) 2 
Inſtit: 651: Select Gaſes 16. (d) Ibid: Pag: 664. (e) Re. 


lowing 
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owing the former only to be Tithe- free. 
They will have a kind of Tithe to be due for 
Houſes in Lend in, and no where elle. They tell 
us, that if a Wood be Grubbed, Ploughed and 
down with Corn, it pays Tithe preſently ; but 
nat any barren Heath or waſte Ground being 


the brought in and Cultivate with great Charges, 
char ouſt pay no Tithe for Seven Years, but only 
that Mite Tithe it payed formerly. And yet they 
; my Mizach, that Fenny Land drained, or Land gaine 
are ed from the Sea with much Expenſe, and 


turn'd to Arable, doth pay Tithe, They 
urff, eon 't allow Tithe, except a perſonal one, for 
ame Wold Corn Milns, which never payed formerly, 
per- but ſubje& new Corn Milns and other publick 
e not I Mins to Tiching. And yet Sir Edward Coke 
reſly (4) ſays, it was never judicially determined, 
ithes hat he knows of, whether any Tithes are 
n the due for Milns or not? 
e for z. Its another Rule of Law among the Do- 
eaſe Adors, that things Feræ Nature, or wild by Na- 
gered ture, are not Tithable, unleſs they are tamed 
alu, {4nd keep d under cuſtody, and fo become a 
it be Mans Property: As Bees gone into ſeveral 
Tithe WW Hives belonging to particularſperſons, Pigeons 
nigh: Win a Dove-Houſe, Fiſhes in a Pond, and Rab- 
diſtin I bets in a Cunningair; for all which they tell 
5, a, s Tithe is due. (5b) 

. 4 No Tithe is due, according to the Engliſh 
{op lawyers, for Gras, upon which profitable 


Je Chat: (a) 2: Inſtit: 622: Littl: Rep. (b) Stillingfleet Pia: 
(e) z Pag; 1 88, 189: Rebuft: de Decimis, Qu: 8: N. 10: A: Monet a 
un Aut ar: J: Mon: Brew: de Decimis, Cap: 5; P;: 282: Degge 
ind; Chap; 8; Shepherd Ibjd: Set; 7. 
Cattel 


place. (c) And the payment of Prediz 


Z 

Cattel are fed, ſuch as Work Beaſts, or thit 
that give Milk ; becauſe they are either al 
vantageous to the Teind Maſter in Labour 
the Ground, or afford a different Tithe: 9 
yet is there any Tithe to beclaim'd for the Þ 
ſture of a Mans own Saddle Horſes: But there; 
a certain rate payable for the Herbage q 
Agiſtment of barren Cattel. C3) They a 
low no Tithe for Beaſts or Birds of Pleaſun 
without Profit, ſuch as Haulks, Hound 
Apes, Thruſhes, Popping-Jays, and the like. (i) 

But now with us Perſonal Tithes take 0 


Tithes is much regulated and determined by 
Local Cuſtom. For Hay, Lint, Hemp, Stag, 
Swine, Eggs and Fruit are ſome where Tith- 
able, in other places not; in ſome places again, 
and not in others, the Teind Fiſh is claim'd, 
and not always after the ſame manner, No 
Tithe ought to be payed for Fiſhes taken in a. 
to Mari: (d) The Sea being among thoſe things 
that are common to all. Ce) But then Tithe 
for theſe is exacted by the Heretor upon whole 
Ground the Boats Land. by vertue of their 
Landing. Generally Corns, Stirks, Lambs, 
and Wool are every where Teinded: (f) But 
Kail, Herbs and Roots no where in Scotland 
that I know; and were found not Teindable. 


( a) Degge Vid: Chap: 5: Shepherd Ibid: Set: 3 & 5 
Hughs 22 Law, Chap: 25. (b) Degge Ibid: Chap: 12: 
Shepherd Ibid: Sect: 7: Hughs Ibid, (c) Stair Inſtit: Lib: 2: 
Jit: 8: §H 6. (d) Efpeiſſes des Benefices Eccleſiaſtiques, T: 11: 
Se#: 4 N. 2. (e) S 1: Inſtit; de Rerum Diwiſione. (f 

June 16: 1666: Miniſterof contra Lird I. 


phingſoun, Stair Ibia. | . 
(2) Not 
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() Nor are Garden Fruits Teindable in 
many places abroad, unleſs when the Pro- 
prietar ſells them. ( Becauſe Gardens 
are ordinarly contrived either for Pleaſure, or 


for the neceſſary Uſe of the Proprietar. Vie 


carage is ordinarly pay'd for Cows and Sheep : 


But not for Horſes or Mares, or any Yeld 
Goods, except out of their Graſs Meal. But in 
a word, tis altogether Local. (e) Being in- 
troduc'd by no poſitive Law, but only by Cue 
ſtom: And therefore he who purſues for Vir 
carage of any kind, muſt prove former 
Uſe of pay ment. (d) By the Civil Law, where 
aCuſtom is doubtful and uncertain, the Matter 
ſhould be rul'd by the Cuſtom of Neighbouring 
places. (e) But what is payed for Vicarage 
in one Pariſh, ought not to be a Rule tothoſe 
in the Neighbour.pariſh : Since there is ſome- 
times a different Vicarape.tithe payed in diffe- 
rent places of the ſame Pariſh, Miniſters 
Glebes are Teind-free, whether they conſiſt 
of Arable-land; (F) or of ſixteen Soums 
Grafs. (g) Which Priviledge is not only com- 
petent to Glebes of Churches eſtabliſhed by 
Authority; but alſo to Glebes voluntarly mor- 
tifed to Chappels where Divine Service is u- 
lually performed. (5) By the Eaw of Eng. 
land a Vicar is only free from paying Tithe 
for his Glebe to the Parſon Impropriate, ſo 


long as he keeps it in his own hands: But if 


(a). June 9. 1676. Burnet contra Gibb, (b) Eſpeiſſes Ibid 
N.3. (c) Vid: ſupra cap: F. N. 9. (d) June 30. 1668, 
er of Elgin contra his Pariſhioners, (e) L. 34. F. de 
Reg: Juris, (f) AN 62. Parl: 5. Ja. 6. (g) A 10. Pari: 
5. Jets. (b] 9. June 1676, Buruet contra Gibb, be 


03525 | 
he let it out to another, the Tackſman is |y; 
able to the Tithe. And a Parſon impropriate 
pays no Tithe for his Glebe while poſſeſt by 
himſelf, but a Purchaſer or Tenent has nt 
pretence to the Exemption. (4) But with w 
Miniſters Glebes were found Teind-free eyen 
after they were out of their poſſeſſion, an 

alsd into Lay mens hands: Unleſs it could 
be inſtructed that the Laick Poſſeſſor payd 
Teind within Fourty years for the Glebe come 
in his hand. (5) Tithes are due out of the 
Fruits of Novalia, (e) but not by Preſcripti 
on of a Right to the Tithes of the laboured 
Ground. (4) Change of Grain, or the in- 
verting the uſe of Ground, doth ſometimes 
alter the Tithe, and ſometimes extinguiſh it 
(e) One thing ought not to be twice tithed 
in one year. ( But if there be two Cropts 
in the year, as Strabo ſays there is in India; 1 
a Tithe will be due out of each of em. (5) 
No Tithe can be requird for After-maths of 
Meadows, or Baulks in Corn-fields, or the 
Stubble of Corn. (i) Tho Corn and Hay Groy- 
ing in Orchyards,are ſubject to Tithing as well 
as the Fruit thereof. (K) 


(a) Shepherd Parſons Guide ch: 9g. ſe: 3.N.6& 1: (b) 
Mackenzie Obſerv: on the 62. Act 5. Parl: Ja. 6. (c) Can 
de decimis cap: 11. N. 2. Eſpeiſſes bid. Tis: 10. ſect: I. N. g 
Bruneman de jure Eccleſia#t: lib: 2. cap: 6. N. 9. (d) Thid; 
(e) PVideinfraſe#;3.N,5, (f) Hughs Parſons Law, chap: 
25. (g) Lib: 15. (h) c. ex parte 21. Extr; de deci 
Rebuff. de decimis 9. 18. N. 7. Carpzov: juriſp: conſiſt: lib: 1, 
tit: 8 Def: 13 1. N. 7. Degge Parſons Counſellor part 2 tab.. 
Eſpeiſſes Thid. ſect: 4. N. 1. (1) Degge Ibid: Shepherd Parſon 


hers 1 
welfe] 


Guide, chap; 5. ſeit; 4. Hughs Ibid, (K) Pegg? Ibid: Se- NI. 


bis, 
1 SECT 
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$E CT. IR 


even Is what manner Tithes are to be payed? 


could HE manner of paying Tithes is ruled 
payd by the Cuſtom of the Place: (4) 
come And reſolves in the diſtin& Heads of 


Matter, Time, and Place. Which 
e ſhall conſider in order as they ly. 


Oured 

WY . 

times | | 
100 ir The Matter of Tithes, or what is to be payed 
ti 


in name of Tithe. 


HE Queta of Tithe hath varied in diffe- 
rent Places. In ſome it is the thirty 
part of the annual Increaſe, and in o- 


or thehhders the twenty; ſome people make it a 
uy welfth, others the eight part : But generally 
AS W 


be Tithe is conſidered as the tenth Propor- 
lon, *Tis a general Rule» in payment of- all 
ind of Tithe, that neither the beſt nor the 
worlt of the Fruit ſhould be-given for it. (5) 
Ve ſhall firſt conſider what is pay'd for Vi- 


a) ro: Tape, and then what is pay'd for Parſonage- 
; ducini hes. 

F. lib: 1 | 

2 Cab. (a) Degge Ibidem. Shepherd Parſons Guide, chap: 6. Pr. 
a Parſon b) Arg: lev; cap: 27. v. 32, & 33, Rebuff N.6.N, 29. 


NI. N. 1. Hiſpan; * N. 17. 


2. The 
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2. The Tithe of Bees is the Tenth of their 
Honey, or Wax. (2) The Tithe of all tame 
and domeſtick Fowl is to be pay'd in their 
Eggs, or Young in their proper kind, accor. 
ding to the cuſtom of the Place. But where 
they pay Tithe of Eggs, there is no Tithe of 
the Young ; Nor e contra Tithe-egps payed 
where the Young is tithed. (6) When we 
ſpeak of the Tithe of Milns, Quarries, and 
Mines, the meaning is not that every tenth 
Stone of a Quarry ſhould go for the Tithe; But 
only the tenth pare ofthe Profits thereof (e) 80 
the Miln-Tithe is the tenth of the Multure ot 
what is given for Grinding, (d) or the Tenth. 
toll-diſh ; if the cuſtom of the place hath not 
atherwiſe determined. (e For as Vicarage- 
tithes were only introduc'd by cuſtom; ſo 
they are alcogether regulated by it as to the 
matter and manner of payment. 

2. Parſonage-tithe is eicher drawn ipſa eu- 
pora, or valued Bolls are payed conform to 
Rentals, or Decreets of Valuation. 

4. Where one has Right to draw the ſs 
corpora, he muſt have them in palea. (f) And 
unmixed of the ſame Goodneſs as they cams 
off the Ground, and cannot be oblig'd to take 
Corns of a Forein Growth for his Teind. (y) 
Tho then the Teind is caſual, more or lels, ac“ 

(a) Shepherd 1bid: ſedt: 2. (b) Degge Ibid: chap: 11, 
( c) Rebuff. 2. 8. N. 23. Monet: cap: 4.N, 33, 34: (d) 6 
Extranſmiſſa 23. Extr: de decimis Rebuff, Ibid: N. 6. Mme: 
Ibid: N. 35 (e) Shepherd Ibid: ſect: 1. Degge Thid: cho: 
9. (f) G. Tholoſani ſyntag; part: 1. lib: 2, chap: 26. N. 2. 


g) Carpzov: Juriſpr: conſiſt: 1ib: 1. tit: 8. Def: 126. Hel 


Jes des Benefices Eccleſ: tit: 10. ſect: 21 8 2» 
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cording to the Plenty or Scarcity of the Cropt, 
and nothing at all, if there be an entice 
Sterility. | 

5. Rental-teind Bolls are pay'd when the 
Teind hath been tax'd to ſo many Bolls year- 
ly, either by an expreſs Rental, or tacitely by 
old uſe of payment. Rental Bolls were found 
due tho exceeding the Teind of the Cropt: 
e) Altho the Purſuer of a Spuilzie would get 
no more than the proven Quantity of true 
Teind. 

6. Uſe of payment imports a verbal Tack, 
and defends per tacitam relocationem, until In- 
terruption by Citation or Inhibition. (b) Yea, 
uſe of pay ing an inconſiderable Duty to the 
Miniſter who had ceaſed to be Titular, was 
found to regulate the payment to the true Ti- 
tular till Interruption. (e) But payment to a 
Miniſter who had an Aſſignation to the whole 
Parſonage-teind, relative to a Decreet of Lo- 
cality, wherein ſome Chalders of Victual out 
of the Teind were modified for his Stipend, 
was found not to infer tacite Relocation : So 
as to hinder the Titular to claim the Teind 
remaining over What was pay'd to the Minis 
ſter. C4 

7. Valued-teind-Bolis in my Opinion may 
be latisfied in Corn which grew upon another 
Ground ; the determined Quantity and Qua- 


{ a) March 22. 1626. Lennox of Branſhogle contra Tenents 


of Balfron (b) 23 November 1676. Shell contra Pariſbion- 
ers of Pre ſtounhaugꝰ) (c) 19. January 1669: Earl of Athole 
contra Robert ſon of Strowan (4) 30, June 1698. Sir Willi- 
m Bruce againſt Sir David Arnot, | 


2 2 | lity 
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lity being obſerv'd. For as the Titular cy Wd 
not compell the Heretor to ſow his own 


Ground, he can as little pretend to have jj * 
valued Duty only out of the Product there. 25 
of. I find ſome Debate whether valued Boll on 
ought to be pay'd according to the heaye le 


Meaſure, or the Modius æquatus? The common hank 
Opinion reſolves in this, that Uſe and Wont 


ſhould be the Rule. (a) Tolerabilia enim cen/en. ed ff 


Tur que vetus comprobat conſuetudo: (b) que olli. 
net vim veritatis; (c) Et dirigit ac informat omny 
actus mundi. (d) But that it no certain Cuſtom 
appear, we muſt own and acquieſce in the 
ſtraiked Meaſure, as that which is more uni- 
verſally received. (e) With us valued Boll 
ſhould be delivered according to the Meaſure 
of Linlithgow; (F) where the Standart of the 
Firlot is kept. And by an Act of the Commiſ- 
ſion of Parliament, 19. February 1618, all 
Grain was ordained to be met by Straik, 
The liquid price of bygone Teind.bolls is the 
Sherifi-fiars of the reſpective years. (g) 
8. Valued Bolls in a Decreet of Valuation 
will not be dus if the Land ly waſte, and 
there be no Crop : For the valued Teind.du- 
ty is only Debitum Fructus, and not. Debitun 
Pundi. ( b ) The Valu'd-duty is indeed the 


(a) Carpzov: juriſprud: conſiſt: lib; 1, tit: 8. Def: 11. 
N. 4. (b 2 L. = * F. de 45 (e) L. I. C. 4 a per! 
Servitutibus & aqua, Gail: Obſero 88. N. 7. (d) 4. Fon oh com 
Cod: lib: 4. tis: ) Def: 21 (e) Carpzov: Ibid: N 6. & [11M for w 
(t) 29. May _ | AFF of Commiſſion, ( 4 14 July 1794: ker: 
Ber hwel of Glencorſe ag ainſt Porterfield of Comiſtoun and his I. 

nents, Ch) 20, Febrpary 1662, Collender againſt Ms 6: 
| fd **/ 
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ud Standart for payment communibus annis; 
and as the Titular gets no more in name of 
Teind, however plentiful the Cropt is, he 
gets no leſs be it never ſo bad: But if there 
were no Produce, or nothing of a Crop, there 
could be no claim for a Valued-duty, more 
than for the Drawn-teind whenthere is nothing 
to draw. Nor can the Valued-duty be exac- 
ted from any, ſave only the Poſſeſſors, and 
Intrometters with the Rents for the time: 
Unleſs it be ſecur'd by Infeftment, conform 
to the Act of Commiſſion, the 6:b. of Auguſt 
1630; which ſeldom, if ever, is done. (a) 

9. The drawing of Teind in ipſis corperibus 
may de interrupted by the payment for ſome 
years of Rental, or valued-bolls: And theſe 
may be interrupted, either expreſly by Tacks 
for a definite time; Or Tacitly by contrary 
uſe of payment, whereby even the Teind- 
duty contain'd in Decreets of Valuation may 
beinterrupted. But all theſe Interruptions have 
not quite the ſame Effect: For uſe of payment 
doth no longer interrupt the drawing of Teind, 
or payment of the Duty contain'd in Decreets 
of Valuation, than till the Interruption is ta- 
len off, eitber by the Titular's requiring, or 
tie Heretor's offering debito tempore the pſa. 
corpora, or the valued Duty in the Decreer. So, 
a perſon was allowed to free himſelf in time 
coming of a certain Quantity of Teirftl-Bolls, 
lor which he had been formerly decerned in 
ſereraDecreets, by making offer oftheTeindin 


(a) Vide. Infr: chap: 9, ſet; 3. N. 11, EP 
23 kind. 


1 
kind. (e) Rental. bolls were no longer found 
due, than till the ipſa corpora were offered, and 
Intimation made to the Teind.maſter, tha 
the pay ment of that Quantity would be ng 
longer continued. ( And voluntary pay, 
ment of more Bolls in name of Teind for the 
{ſpace of ſeven years than was due by a Decreet 
of Valuation, was found not to oblige in time 
coming. (e) More than a Vaſſal who for di. 
verſe years pays a greater Feu- duty than i 
contaimd in his Infefrment, can be forc'd to 
pay always that higher Duty. But Rental; 
being once interrupted by contrary uſe of pay. 


ment, ard that uſc of payment Re-interrupred = 
by Citation or Inhibition; the Heietors will if th 
find themſelves ly able thereafter for the ful WM the 


Teind; And ic will not be ſufficient to offer ; 
the old Rental-bolls. (4) But yet a Miniſter * 
and his Predeceſſors in Office, having been in ſrec 
uſe to receive a preciſe number of Teine-bolls 


: Lar 
yearly for thirty years conform to Diſcharges MW ,. 

a a . ri 
produced, which did compleat his Stipend WF 
modified by Decreet of Plantation, was not I mo 
debarred from ſecking a larger Quantity by W tde 
vertue of an Aſſignment from the Biſhop for a 
years after the uſe of pay ment was intercup- WM 

ted: He the Miniſter proving that his Prede- re 
(a) February 20. 1633. Colledge of Glaſgow againſt Stu. 
art. (bg March 22. 1626. Lennox of Branſbogle again Th 
the Tenents of Balfren. (c) Gilmoir Deciſ: 36 L. of Baſſta- 2. 
den againſt Bells, February 1662. (d) December 12. 1679. tit. 
Col lea ge of Aberdeen againſt the Town, 6. 

| | 13 


ceſlors 21 


ove, 9 - 


frequently delaying to draw it in due time, 


( 359) 


cefors had received payment of the ſaid grea- 
ter * according to an old Ren- 


II. 
The time when Tithes are to be payed. 


Erſonal-Tithes, according to the Cano- 
niſts, ſhould be pay'd at the years end; 
and Predial. tithes collectis ſtatim fructibus. 

) The Tithe of Calves and Lambs ſhould be 
pay'd after they are weaned from Sucking. (c) 
The Doctors will have Tithes to be pay'd be- 
fore they be ſought. (4) But as to Parſonage- 
teind, it would infer a Spuilzie in our Law, 
if the Heretor ſhould at his own hand ſeparate 
the ſame from the Stock, without previouſly 
requiring the Titular or Tack{-man to do it. 

2. Theſe who had Right to Parſonage-teind 


Land-labourers were reduc'd to a grievous al- 
ternative Strait, of either ſuffering their Corns 
to rot upon the Ground, to gratifie the Hus 
mour and Malice of an Oppreſſor; or to run 
the hazard of a Spuilzie. In order to a Reme- 
dy of this Grievance and Inconveniency, ſe- 
veral Acts of Parliament have been made for 
regulating the time of Teinding: (e) But the 


(a) July 3. 1630} Seymour contra L. Balgillo. (bi) G 
Tholoſ: ſyntag: jur: part 1. lib: 2. cap: 26. N. 3. (c) Rebu 
2. 6. N. 3. 30, 31. Barboſ: collect: doctor: in lib: 3. decretal, 
tit: 30. C. cum homines 7. N. 5, Shepherd Parſons Guide, chap: 
6. ſelk: 2, (d) Rebuff. . 12.N. 7. & ſeqq: (e) Act 
73. Parl: 6. Act 48. Parl: 11, AF 8, Parl; 18, At 5. Part: 
21. A4 9. Parl: 22, Ja: 6. 


preſent. 
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prefent ſtanding Rule, is that preſcribed inthe Wl Legitin 
9 AF, 22 Parl. Fe. 6. whereby all former Me: Ml poſſeſſ 

thods are innovated and altered. It ordain; Ml fes. (4 
the Owner of the Teinds, if he dwell out of 3. 
the Pariſh, to appoint a Factor within the made 
ſame, or ſome adjacent Clachan, and to inti- 
mate publickly his Name & particular place of 
Reſidence the laſt Sunday of Fly, or firſt Sun- 
day of Auguſt, and chat Teinding (if the Pol. 
ſeſſor pleaſes) may be at three times, once for 
the Croft or In field- corn, another time for 
the Out field, and a third time for the Bear. 
Who may eight days after compleat ſhearing 
of each Sort, or at leaſt about nine parts 
thereof, require the. Teind. maſter at his dwel- 
ling place, if it be within the Pariſh, andif 
not, his Factor, either perſonally, or by inti- 
mation to the Miniſter, or at the Factor's 2 
place of Reſidence, to come and draw the ol 
Teind within four days. Wherein, it they I ine 
fail, or if the Owner of the Teind, being an IM n 
Qut-dweller, hath not ſettled a Factor for — 
him, in the Terms above-mentioned; the — 
Poſſeſſor may ſafely, in either caſe, Teind his I de. 
own Corn, and carry away the Stock, leav- : 
ing the ſeparate Teind upon the Ground: = 
Which he is obliged to preſerve, and keep "i 
skaithleſs, for the ſpace of eight days after ex- eh 
pyring of the Term of Requiſition, and no 


ers up 
be ea 
reaſo 


or Ct 


a 

longer. And if Teinding proceed while a- 45 

bout a tenth part of the Corns is ſtanding 1 

un. cut down, the like order of Requiſition is IM © 8 

to be us'd as to that, when ſhorn. But to fl ;;., 
| Legitimate IM ©: 
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Legitimate this manner of Teinding by the 
poſſeſſor, it muſt be done before Witneſ- 


ſes. (4) | 
z. Payment of valued Teind-bolls ſhould be 


made betwixt Jule and Candlemaſs. (b) 


III. 
The Place where I ithes ought to be pay d. 


ITHES, according to the generality of 
| the Doctors, ſhouid be carried home to 
the Parſons Barn-y ard by the Pariſhion- 


ers upon their own Charges, where that can 


be eaſily done. (c) Others think this to be un- 
reaſonable, and without Foundation in Law 
or Cuſtom: (4) alledging that ail the Tye u- 
pon the Owner of Goods lyable to a Teind, is 
only a Reſtriction, that he cannot carry any 
ofthem off, till that be drawn, A third Sort 
own, that we are to be rul'd in this Matter, 
according to Cuſtom, which varies in diffe- 
rent places. (e) Iris the Cuſtom of Antwerp, 
where the Teind-corn is us'd to be drawn, to 
ſeparate the ſame from the Stock, and leave it 
upon the Ground. This is alſo done in Bava- 
ia and the Upper-Palatinate. But in theſe parts 
they carry Rental-bolls pay d inſtead of Teind, 


(a) Stair Inſtit: lib: 2. tit: 8. $22, (b) 23. March 
1631. (c) Covarruv, lib: 1. var: reſol: cap: 17. N. 8. werſ: 
8. Carpzov: juriſprud: Conſiſt: lib: 1. Tit; 8 Def: 135. N. 5, 
&6, (d) Guid: Pap: Deciſ: 283. Adrian: quod lib: 5, Art: 
1 $. 2. Rebuff, A. 5. N. 23. Eſpeiſſes des Benefices Eccleſiaft: 
tit: 10. ſect. 2. $3. (e ) Addit: ad Brune man: de jure Ec- 
def; lib; 2. cap: 6. N. 15, | | | 

home 


— -— aL — a ooo 


( 362 
home to the Parſons houſe. What. ever ff 
vour in this Matter may be indulg'd to Mini 
Ners as to their Teind. bolls, it would ſeen 
not unreaſonable, thac the Titular or Tack 
man of other Mens Teinds, ſhould come yg 
the Lands and carry off their Teind after iti 


Conve! 
feed V 
ſome | 
nance 
mailer 


e gre 
drawn; and to the Heretor's Barn, to receiye 8 be 
valued Bolls. As a Penſioner of Coals mut Third. 
come to the Coal-hill and receive them, and z ad 
penſioner of Victual to the Barn- door; Fron Vari 
whence they muſt tranſport their Coals c 2. 

Corn to their appointed place upon their on Tithe: 
Charges. (4) The Tithe of Fiſh ſhould be pariſt 
pay'd at the Water-ſide. But the cauſing MY tithes 
throw every tenth Fith into the Sea, to pd ace re 
the Teinders to feek their Due where the due t. 
Stock was taken, (b) was an Action ſavourinz Wl Own: 
more of Malice than Juſtice. boun 

(a) February penult: 16 23. Paip contra L. Wolmet, (b) the 5 
See the beginning of this Chapter. king, 
| the F 
— ſ.̃—hun . — * — Cuſt. 
SECT. III 74 

Of the Perſons to whom Tithes are payable. Ne | 
2 ari 


tor or Parſon had a preſumptive Tide wit 
to all the Tithes ofhis Pariſh. (a) I cal Tei 
| ic only a preſumptive Title, becauſe fre 105 
quently Pariſh Churches were appropriate to © 
Monaſtries and Nunneries, Cc. Whereby tte ( 


-. (a) Ha: ſupr: Chap: 6. ſe#, 1. 


1 time of Popery the Pariſh Prieſt as Rec. whe 


Convent 
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Convents claim'd the Parſonage. tithes, and 
led Vicars to ſerve in their Room. Who in 
ſome places bad affigned for their Mainte- 
nance a {mal pecuniary Stipend, in ot ers the 
mailer Tithes, and in ſome places a Share of 
the greater Tithes. In that Provincial Coun- 
eil held in Scotland under Pope Honorius the 
Third, (a) Tithes were ordained to be pay*d 
is ad quos pertinere noſcuntur, i. e. Perſonis & 
Vicariis. 

2. According to the Canon Law, Perſonal 
Tithes are to be pay'd to the Miniſter of the 
Pariſh where the Party lives; And Predials 
tithes belong to the Incumbent where the Fruits 
are reaped (b) And therefore Tithe.fiſh is not 
due to the Miniſter of the Pariſh where the 
Owners & Fiſhers dwell; But to him in whoſe 
Bounds the Fiſhes are caken ; That is, where 
bo) de Boats ly, or from whence they go for tas 
king, and whither they return for unloading 
the Filb. (c) 1 am informed, that by antient 
Cuſtom, the Herring-boars all along the Coaſt 
ſide of Eaſſ-Lot bian and Merſe, pay the whole 
Teind to the Pariſh Miniſter of the Owner of 
ble, che Boats, when theſe boats land within his 

Pariſh ; and Half-reind when they land elſe- 
Rec. WM Vere, and the other Half to the Miniſter 
Tide MW Within whoſe Precinct they land. But pay no 
calf Teind upon the account of Docking and ly- 
> fre ing in another Parith : That being a Priviledge 
te to for which the Maſter of the Ground receives 


(2) Cap: 35. (b) Vid. ſupr: chap: 5. N. 5 &6. (e) 
5 James Stuart's Notes upon Dirletoun 5 Doubts, Title, Teind- 


ten 


F 
ten Shilling for Anchorage. And this practice 
ſeems not unreaſonable; for if Fiſhers ſhoulg 
be allowed to pay their - Tithe where they 
Dock their Boats, it were eaſie for them 10 
fruſtrate che Stipends of their own Miniſters 
at their pleaſure, by laying their Boats whete 
they can make the beſt Bargain. 
3. The Doctors tell of a Cuſtom ſome. 
where received, to pay the Tithe of Milk tg 
that pariſh where it is Milked, and of Cheeſe 
where it is made, and of the Brood where they 
are brought forth. (4) But where the Tithe 
of Miik is payed, there is nothing due for 
Cheeſe made of the other Nine Parts omt; 
and where the Cheeſe hath been tithed, no 
Tithe is to be payed for the Milk. (5 ) Be 
| Cauſe idem non debet bis decimari. The Tithe 
of Animals is due to the Pariſh-Church where 
they feed. And if they be Summer'd in one, 
and Winter'd in another Pariſh 3 or if they 
feed all the day long in one, and ly during 
the night in another, in either caſe both ya- 
[hes may claim an equal ſhare of the Tithes 
( c 
4. But now Tithes not Heretably Diſponed 
are given to Patrons to compenſe the Reſcin- 
ding of their Rights of preſenting Miniſters, 
but with the Burden of Tacks, and the natu- 
ral Burdens affecting Teinds, even of two 


la) Rebaff q 6. Barboſ. de offic. et poteſt. Parochi cap. 28. &.. 
#. 12. G. Tholeſ: ſyntag: jur: Part 1. lib. 2 cap: 25. u. 2. 
Ib) Degge Parſons Counſellor Part 2. chap: 6. Shepherd Pat- 
Jens guide chap: 5. (c) Rebuff ibid: u. 15. & ſeqq 6 
Tholoſ: Ibid: Barbeſ: ibid; Degge ibid; Shepherd ibid: ca9p: T4 
2 Miniltets 
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think fit, SO that. the ancient Right of the 
Parochus to the Teinds of his own Pariſh, is 
now reſolved into a Right of Security upon 
the Patrons Title for a competent modified 
Stipend. 

5. Since the Reformation and Suppreſſion 


| of Monaſtries, the Tithes of other mens Lands, 


which once belonged to them, are now partly 
payable to Titulars of Ere&ion, or to their 
Tackſmen; and partly confounded with the 
Stock, the Heretors having bought them, ei- 
ther voluntarly, or by Order of the High 
Commiſſion, conform to King Charles the 
fiſt's Decreet arbitral. Other Tithes are pay- 
ed to Burghs. Royal for the maintenance of 
their Miniſters, Colledges, or Hoſpitals. 

6. It is an important Queſtion whether he 
who has Right to receive the Tithes of one 
kind of Fruits out of Lards, may claim the 
Ticthes of another kind as Surrogatum, when 
the Land is fown with other Seed, or impro- 
ven to a different uſe, by being turn'd from 
Corn to Graſs, or from Graſs to Corn, It 
would ſeem that he may according to the 
Canon Law. (4) But in order to ſet the 
Matter in a clearer Light, let us conſider the 


different Caſes of One having Right to both 


Parſonage and Vicarage Tithes, and where 
they belong to diſtinct Titulars. In the firſt 
caſe, J hold ic for a Principle, that the Here- 
tor may jure dominii Labour his Ground or 


(a) c. Commiſſum 4 extr; de decimis. 
not? 


Miniſters in one pariſh, if the Commiſſion 


it 
nl 
1 
5 

uw 
aus 
i 


3 . 
not, and make it produce the Subject of pat. 
ſonage or Vicarage Tiche as he thinks ft 
(a) And the Titular can only claim the 
Tithe of the preſence product, if that was for, 
merly in uſe to pay Tithe : otherwiſe ng 
Tithe is due. (“) Unleſs it can be made ap. 
pear that the Heretor induſtriouſly ſo Dif. 

osd of his Land to Defraud the Titular, 

ut this is not to be preſum'd : For we can- 
not reaſonably ſuppoſe that any man would 
out of Envy to the Teind.maſter pre;udge him. 
ſelf, and ſuffer his Lands to ly Fallow, for 
Example, if thereby his own Rent would fink 
and fall. And if he find his Account in con- 
verting his Land to Graſs Rooms, who can the y. 
hinder that which is the native effect of Pro- may | 
perty ? Now as the Tithe maſter hath not ous E 
ſuch a Right to the Tithes às to compell the ¶ af the 
Heretor to Labour his Ground, or to hinder M back. 
him in the free Excerciſe of his Proper- Na Stat 
ty, by making what uſe of it he thinks fit: ſo 7. 
if no Tithe hath been formerly due for the ¶ Stock 
new Improvement; there is no reaſon to i-: ning 
duce an Obligation for it in time coming, u- befor 
pon the account of any Title to the Tithe of ber F 
a different kind. If the Titular of the rithes if ſh 
find hinfelf at a Loſs by the Heretors arbitra- Wl Hary 

ry diſpoſal of his Ground, he may apply to Wand” 
the Commiſſion for Remedy by a Valuacion, Wed b 


(a) Rebuff. de decimis 9. 6. n. 35. Eſpeiſſes des benefice 
Tis: 10. ſeth: 2. 1. 5. & 6. Grimaudet au traite des diſmes 


liv: 3. chap: 3. u. 7. 8. (b) June 9. 1676. Burnet contra 
Gib: Stair Init; lib. 2. tit. 8. 5. 31. 
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o fix and liquidate the value of his Tithes 
forthe future. I would alſo incline to think 
bat an Heretor is as much at Liberty in the 
aultivating and ordering of his Ground, when 
here are different Pretenders to the Parſonage 
ind Vicarage Tithes, as when one has Right to 
doch. And that he may by inverting the ufe 
of his Property bona fide, advantage the one 

to the others prejudice, as to the payment of 
bygone Tithes. But then the Party leſed may 
bon Right himſelf by a Recourſe to the Com- 
mifion, Who in a Valuation will not 
Determine the Parſonage or Vicarage by the 
quantity of Ground that was Paſture, or ſown 
the year immediately preceeding: ſince that 
may prove unequal by the Freak of a contenti- 
ous Heretor. But they will conſider the Total 


of the Arable and Graſs-Rent for ſeven years 


backward, and make the Seventh Part of that 
aStandart for the Rent communibus annis, 

7. A Liferenter of Lands who has Right to 
Stock and Teind, and Farms the Stock, reſer- 
ring the drawing of the Teind, having died 
before Martinmaſs after the Teind was drawn; 
ber Executors will have Right to the ſame, as, 


it he had Laboured and Reaped the whole 
Harveſt, (42) When Lands are ſet for Third 


and Tcind, and the Maſter (who is not pay- 
ed by the Tenent out of the Product of the 
Corns, but has a like Intereſt in the ipſa corpora 


as the Tenent himſelf, ) dies before ſeparati ; 
on : his Executors have Right to the whole 


(i) Sir Ja: Stuart's Notes upon Dirleton Title Liferenter. 
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Third and Teind, as the Tenents Executoꝶ 
Would have Right to the two Parts. ( a) 4 


Right at Reaping time, albeit he die before 


( 368 ) 


Titular who is in Poſleflion of Teinds, dyitg 
before Michaelmaſs ; they will belong to hi 
Executors 1anquam ſementem fecerit. (h Ang 
Teinds were found to pertain to him who has 


they are led; () For Teinds may be dif, 
poſed of poſt quam ſeparantur 4 ſolo. 


() Bid. Title, Third, and Tind. ( b) Ibid: Ini 
Titular, (c) Balfour Prat. 
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take, « 
Who are Lyable to pay Tithes ; and who hey f 

| are not P heth! 
3 | ion: 

A Gcording to the Canon Law, all Perſons abjec 

| of whatever Condition, Rank or, Qua. Wontr: 
lity, are Subject to the payment of Mer des 

Tithes. (4) Even cho the Product "be no BW (4 
more than is neceſſary for maintaining the. Whey a 
Heretors own Family. (6) *Tis true among Wecauf 

the Jews, no man was lyable to pay the Poor 

man's Tithe to any that was not poorer than W 
STA) L. ox frenſmiſſa 23. &. C. ſeq: extr: de decimal * 
(b) Arg. I. 1. C. qui bonis cedere poſſunt: C: cum homint 9. 6. 
7. Extr: de decim: Zoeſ: in Decretal: lib: 3: 516: 39. CG: J 1 8 8 
n 19. Caniſius de decim: cap: 5. u. 15 |  W.f 
ted | 


. himſelf; 


„ WASTES 
timſelf; by which means the pdoreſt fort 
were Excusd from this Tithe : But none 
were Exeem'd from the Tithe of Wocſhip. A 
Dilpenſation from the Prince doth not Secure 
zzainſt the payment of Tithes. (4) For his 
own Goods are Tithable; ( b) Altho they 
de not Subject to Ceſs or Tribute. (e) And 
this, me thinks, may partlybe the reaſon why 
my Lord Stair (d) fays the King cannot 
conſtitute Feus de novo cum decimis incluſis 1 he- 
cauſe that upon the matter were co make 
Lands Teind-free. But by the Treaty of Paſ- 
aw, (e) The Princes of the Empire ob- 
tain'd the Power of granting Exemptions from 
payment of Tithes. 

2, Some Canoniſts teach that all who para 
take, or are bound to partake of Chucch-Or- 
linances, are oblig'd for Tithes; that is, as 
hey Explain it, All ſuch as are Baptiz'd, 
hether Orthodox or Hereticks in their Opi- 
ion: But that Heathens or Infidels are not 
dubje& to a Teind-duty. Ochers maintain the 
ontrary, for that theſe. ought not to be bet- 
er dealt with than Chriſtians. (F) Et nemo 
E [ud improbitate commodum conſequi debet. Yer 
bey are not clear if Whores ſhould pay Tithes; 
ecauſe it is written, Thou ſhalt not bring the bire 


) C: tus 25. CE: dudum 31. Extr: de deem (b) 

lf: in C: omnes Principes 4. Extr: de majoritate & obe= 
Mis, Rebuff: de decim: q: 5: n: 23. q: 8: u. 27 4 13. 

101. Bruneman. de jure Eccleſ. lib: 2: cap: 6. n: 12. (c) 

£9. H. 8. ff. de Publican: & wefigal (d) Inftit lib: 2: 

. 8: F: 1d. (ec) Which began in the year 1552 (f Arg: 

4 ff. quad vi aut clam: C: eum qui Beveficium 18; de 
"ad in 6 ee 
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any let or interruption. (5) Our Law com- 
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Lib: 1: Tit: 8: Def: 137: N: 10 2. (c) C: Paſtoralis 28: 
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2) By the Treaty of Paßaw, it was exprel. 
ly provided that Roman Catholicks might law. 
Bally claim Tithes belonging to them out of 
Proteſtant Lands, and Proteſtants ſuch as are 
due to them out of Popiſh Territories, without 


monly neither allows perſonal Tithes, nor 
regards the Quality or Character, or Circum- 
ſtances of the Perſons by, or to whom Tithes 


3. A Right of Tithes, according to the Ca. 
non Law, is effectual againſt all Intromettor, 
(e) If the Lands be ſet in Tack, the Tenent, 
and not the Maſter, is conveenable. (4) And 
if they be partly Laboured by the Maſter, and 
partly by the Tenent : Both are to account 
for the Tithe pro ratd. Ce) Tithes being Onus 
Fructuum, non Prædiorum; (F) And it being 
unreaſonable, ut alter alterius odio prægravetur; 
(g) or that the Deed of the Seller ſhould pre- 
judge the Buyer. (5) So, with us Tithes are 
not Debita Fund; affecting ſingular Succeſſors, 
or affording a Poinding of the Ground for 


others: Even tho the Tithes be valued. (i) 


( a) Dan ee 23:18, (b) Carpzov: Juriſpr: Conſiſr: 


Verſ: fuctus autem, C: cum non ſit 33 Extr: de Decimis. (d) 
C: Dilecti $ C. 4 nobis 24 eodem: Caniſ: de Decimis, Cap: 4 N. 
2: Zoeſ: in Decretal: Lib: 3: Tit: 30: N: 24. (e) C: tua m- 
bis 26 Ext: cod. (f) Bruneman de Jure Eccleſiaſtico, Lib: 2: 
Cap: ö: N. 7. (g) C: non debet 22 de Reg: Juris un 6. (1 
I: 155: F. de Reg. Juris (i) February 20: 1662: Earl if 


Callender againft Monro, Stair Inſtitut: Lib; 2: Tit: 8: $ N or bir 5 
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Nor yet is the preſent Heretor liable, while a 
Iiſerenter poſſeſſeth. ( @ ) But then we al- 
low Tithes to affect all Intrometters, whether 
with the ſeparate Teind, or with Stock and 
Teind jointly. (5) And à Compriſer of the 
Heretable Right of Tithes being infeft, was 
found liable, albeit he was not Intromgttor, 
ind renounced his Compriſing. Seing he 
night have intrometted, and had the Jegal 
Remedy of an Action of Spuilzie competent 
to him againſt any that debarr'd him. (e 
Tenents who pay a joint Duty to their Maſter 
for Stock and Tithe, are not liable to any Ti- 


mar of Tithes, in ſo far as they have paid 


ms fide to their Maſter : But he, in that caſe, 
maſt anſwer for the Tithes as an Intrometter. 
4) Nor doth a Citation not preſently inſiſt- 
ed in put Tenents in mals fide: Becauſe of 
their ſuppoſed Ruſticity and Dependance on 
their Maſters. (e) Upon which account 
our Law is very indulgent to Tenents in ma- 

ly Analogous Cafes. For payment to their 
Maſter after Decreet of General Declarator of 
lis Liferent Eſcheat before Citation in the 
Special Declarator, was ſuſtained to liberate 
them at the Hands of the Donatar. In regard. 
they might be excus'd, for not knowing of 
their Maſters Rebellion, till it was particularly 
intimate to them by Citation. (F) It was 


(2) June 24: 1663: Menzies contra Lord Glenurchie. (b! 


Nur Inflic: Lib: 2: Tit. 8: N. 1. Lib: 4: Tit: 24: $1, (c) 
Ditember 20: 1622: Preſton contra the Miniſter at | 
(d) Star lbid; March 16: 1627: Inglis coutra Kirkwood. (e) 


Yair id, (f) wit: January 1628: Donatar of Laird of Cleg- 
bir Eſcheat contrs Tenents, 


A823 


. f 
b x\ : 
_— 2 j | \ 


24. 8 1 


. 
judg'd ſufficient to aſſoilzie Tene nts, that the 
had paid, though after Citation, a commg 
Duty for Stock and Teind without Diſting; 
on, as they had formerly done for ſever; 
Years. (4) Yea, payment of a joint Dun 
for one Year only, by Tenents to their Me 


ſter, as they had been in uſe to do before u 
his Author their former Maſter, even after l 
hibition execute particularly againſt them 
ſelves ; was found to have been made hun 
de. (6) And the Reaſon is obvious, 'caufs 

Tenents who are liable to an undiſtinguiheM| 
Duty for Stock and Teind, cannot know hoy 
to divide it proportionally, and what tlie 
ſhould reſerve in their own Hands for thi 
Teind. But then, if the Teind were value( 
apart from the Stock, the Tenents would b. 
liable, and not the Maſter; unlefs he introme 


roun 
dheave 
he pr 
hem a 


therewith. (e) This priviledge of Tenent * 
* Wn 6 Furar 
paying a joint Duty to their Maſter for Stociſh7... - 


and Teind, doth only ſecure and defend then 
againſt Titulars. For they are liable as othe 
to the Miniſter for his Stipend, when payabk 
out of the Teinds. So, one who had take! 
from an Heretor for a certain Silver Duty, 
Tack of the Graſs of ſome Lands, whereof thi 
great and ſmall Tithes, by the Plantatior 
1618, were made liable to the Miniſter for: 
proportion of his Stipend, was found oblig( 
to pay to him that proportion; the Minillet 


ho b 


(a) March 21: 1628: Murray contra Tutrometters with 
| Teinas, (b) December 13: 1627: Hepburn contra Tenem uh, 
Parrniflar, (e] Stair: lis Lib; 2; Tit, 8: 5 30: Lib: 4 A 


proving 


373 
it the proving, that the Tackſman poſſeſt the Land 
mmog the Year contraverted; and that the ſmall 
ſting; ithes of the Sheep paſtured thereon, and in- 
lever, omerted with by him, did extend to ſo much. 


t Duin that albeit the Tackſman had paid his 


ir Mz Duty to the Heretor, who had Right to theſe 
— reinds before the Miniſters Charge. But the 
1 l ackſman had his Relief againſt the Here» 

em | 


tor, (a) ö 

4. Merchants purchaſing, before the Tithe 
b drawn, a whole Crop for a juft price or 
Dnerous Cauſe, will find themſelves liable for 
he Teind: (6 If the Crop was upon the 
round at the time either Unſhorn, or in 


bon 
cauſe 
Puſhed 
W hoy 
it the 


or the Sheaves and Stucks. And that altho they pay 
valuWte price before any Diligence is us'd againſt 
ould dem at the Inſtance of the Teind Maſter. (c) 
OMe Gcauſe every one is oblig'd to know, that 
_ gulariter there is a Tithe due out of the Pro- 


luce of Lands. Mean time I think, that one 
ho buys ſo many Bolls of Victual, eſpecially 
n publick Mercat, or out of the Barn Yard, 


d then 
5 Othe 


payVto theſe were the whole Growth of that 
d take ear; he would have ſome plauſible pretence 
"mg 0 plead an Exemption from payment of a 


eind, viz, That he was not bound to know, 
but the Teind was drawn. And this ſeems to 
e my Lord Stairs meaning, when (4) he ſays, 
bat Merchants buying fot a price, will not bs liable 
ir the Teind, S. Simon Degge (e) diſtinguiſh» 


ntatior 
er for 
oblige 
Ainiſtel 
tert with 


Tenent: 
ib; 4; I. 


(a) February 19: 1629: Kirk contra Gilchriſt, (b) Mac- 
ue Inſtit: Lib: 2: Tit: 10, (c) June 24: 1662: Vernor 
unt Alan. (d) Ji. (e) Parſons Counſellor, Part 2: 


orig ß kgs Rs 
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eth much to this purpoſe in the caſe of Tithe penſi 
of Wood. Where the Owner of a Wood. other 
ſays he, ſells the whole together, or parcel; reco! 
it out, and the Buyers cut it, they muſt pz the! 
the Tithe: But if the Owner of the Wood cu em 

it himſelf, and then ſell it by parcels; it ſecm nes 
re aſonable, that he ſhould be liable for the 
| Tithe. As for the payment of Tithe-Fiſh, 

the ſame varies much according to the different 
Cuſtoms of Places. An Alledgeance upon Im- 
memorial Cuſtom of payment by the Buyer 
and Intrometters with Fiſhes taken and ſlain 
within the Iſles of Scotland, was indeed ſuſtain. 
ed relevant to make them them lyable. (4) 
The like Cuſtom of Merchants being in uſe 
paſt Memory of Man to ſatisfy for the Teind 
of Fiſh bought freſh in Boat-fulls, at the firl 
Hand from Fiſhers in the Iſles where they 


were taken; was found ſufficient to make WW ter 
them anſwer as Intrometters. () This ed 
would inſinuate, that theſe were free whoiW anc 
bought not upon the place where the Fiſhes he 
were taken, or did not buy them freſh, but t the 
the ſecond Hand, after they had been ſalidW- No 
by others. 1 | or 


5. The Pope, by the Canon Law, is not me 
bound to pay Tithes, unleſs of Real Rent be- A. 
longing to him before his Advancement to the N 
Infallible Chair. (c) And he aſſumes a di- b 


(2) February 15. 163 1. Bryce, Semple and Scham, Tach. 
men of the Biſhep of the Iſles, againſt Brown, (b) December 


13. 1664. Bijbep of the Iſles contra Hamilton Merchant in Edin- 21 
- "twgh, (c) A. Miner, Breviar, cum, Aucf. de Decimis, . 1 4 
| 196, 197. | ( 


penſing 
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a dil- 


„ Tack|« 
December 
in Edin- 
mis, P. 


enſing 


penſing power as to the payment of Tithes by 


Novalia, whereof themſelves were at the Pains 
or Expenſe of Manuring. By Novalia we 


( 375) 

others. The Canoniſts are ſore put to it, to 
reconcile this practice with their Opinion of 
the Divine Right of Tithes : So that ſome of 
m are forc'd to acknowledge, that his Holi- 
neſs can only do ſo, when there is a Compe- 
tency beſide for the Miniſters maintenance. 
(s) This diſpenſing prerogative hath been often 
exerced in favours of Monks, for procuring 
and ſecuring their immediate Dependance up- 
on the See of Rome. Pops Paſchal 2. exempted 
all Religious Orders from paying Tithes out 
of Lands Laboured by themſelves, or at their 
Charges, ( 6) By which it was thought, at 
that time, the Pariſh Churches would ſuffer 
no great Loſs, Religious Orders being not 
very numerous, and unable of themſelves to 
Cultivate much Ground. But when they af- 
terward increas'd, the priviledge was reſtria= 
ed by Hadrian 4. to the Ciſtertians, Hoſpitalers, 
and Templars. And as to the other Religieux, 
he only declared them free from Tithes of 
their Gard ns, or Animalia que nutriuntur, or 


mean Lands recently Ploughed up, and made 
Arable, which, time out of mind, had lyen 
Wild and Unlaboured. (c) Adrian, Decree 
15 not extant, but we have it confirmed by 
Alexander 3. in the Year 1170. (4) But the 


(2) Barboſ. de Officio & Poteſtate Parochi, Part 3. Cap. 
28. §H 3. N. 13. (b) Decret. P. 2. Cauſ. 16. Q. 1. C Decimas 
47. Ce) (. quid per Nevale 21 Extr. de Verb, Significat. 

d) C, ex parte tua 10 & C: ſeq. Extr, de Decim, 

* 
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Immunity in favours of the Ciſtertians, Hoſpi 
talers and Templars was thus qualified and ex. 
plained by Innocent 3. in the General Council 
of Lateran 1215, that it ſhould, not be extend. 
ed to Acquirenda, but only to ſuch Poſſeſſions 
as they had before that General Council, (4) 
And they muſt prove that former Right, if 
they plead upon it: Nam qui ſe fundat in ten. 
pore, hoc probare debet. (b) But yet Probation 
of immemorial Poſſeſſion is ſufficient. (e) 
And an A'ledgeance that the Abbots of Can. 
buskenneth had receiv'd a certain Duty out of 
Glebe-Land yearly for thirty Years together, 
Was found relevant per ſe, without any other 
Qualification, to infer that the ſame was 
Church-Land. (d) 
6. This Exemption from Tithing in favours 
of theſe three Orders is perſonal by the Canon 
Law, and not communicable to Tenents and 
Feuars. (e) Yea it is only competent to the 
Religieux themſelves, when they Labour their 
own Lands: For they pay'd Tithes like other 
Men, when, as Tenents, they Ciccupied the 
Lands of others. (F) This priviledge was 
once extended here to Lords of Erection, Feu- 
ars, and other Singular Succeſſors. And Lands 
Laboured by an Heretor himſelf were found 


(2) c. pm. Ext. de Decimis. (b) Rebuff. Queſt. 14.N. WH ond 
42, (c) Covarruv, Variar. Reſol. Lib: 1: Cap. 17. N. 5. ink 
(d) July 5:1626, Laird of Kerſe againſt Mr. Anarew Reid. le) 

C licet i1 Ext, de Decimis, Rebuff: de Decim, Quæſt. 14. N. 45. 

Caniſ. de Dec. m. Cap. 6. N. 10 C11. Barboſ "Collett. Dod. i ( 
Lib. 3. Decretsl. Tit, 30 C licet 11. N 1. & 2. (f) C: Dile6 gra 
8 Ext. de Decim, Caniſe 10id, N. 12, Barboſ. Ibid, in dic di. 7" 


I i, 
Teind- 


Dilecti 
c. Ai. 


nd- 


7 | 
Teigd-free, in reſpe& they once pertain'd to 
the Abbacy of Newbortle, that was of the Ciſter- 
un Order. ( a) But then, Immunity of Sin- 
var Succeſſors is again brought under Debate 
na Proceſs juſt now depending before the 
teffion, Sir George Mackenzie () is clear, 
mat not only theſe are perſonal priviledges, 


which ſhould not deſcend to Lords of Erecti- 


on; but alſo inſinuates, that the Deciſion be- 
wixt Crawford and Preflongravge has not been 
well digeſted. And farther tells, that 'Temple 
Lands with us enjoyed not the Exemption from 
Tiching. A. French Author (e) is of Opini- 
on, that this Exemption was never granted, 
but Salvo Fure of any particular Church that 
might be concern'd. And cites for this the C. 
dudum 21. Ext. de Decimis, where the Knights 
of dt. Jobn were condemned to pay Tithes to 
the Church, altho they had a Giſt of Immu- 
nity from the King and Queen of Hungary con- 
firmed by the Pope. Nay farther, he aſſerts, 
that ſuch a priviledge to the Monks was to be 
no longer effectual after they grew Rich, and 
the Church had need of the Tithes; and that 
the Title of Poverty, by which only they could 
claim a Share of theſe, ceaſing, they return to 
the Church as the true Owner. But our Law 
neyer calls in Queſtion the Heretor of Lands 
once legally exempted: Nor yet ſuch as are 
infeft eum Decimis Incluſis. 


(a) July 16. 1664. Crawford againft Laird of Preſton 
grange, (b) Obſery; on the 29. AF, 11 Parl. F 6. (e) 
Iraite touchant | Origine des Dixmes, ez 7 Obligation de les 


Payer, 
7. A 


80 . 

7. A priviledge of Exemption from pay Main 
ment of Tithes, is not to be extended accom. bout ti 
ing to the Canon Law to Novalia after war dinary 
emergent : (4 As being a Singularity intto of Ch 
ducd againſt the Canons, odious in i: fc ordin: 
and prejudicial to another; and conſequentyM We ſh 
to be taken in the moſt reſtricted Senſe, (J 
As for the Canon ex parte tua 27. Extr. de De 
mis, in expiſcating the Senſe whereof, Inten 
preters are ſo nonpluſt and vex d; the Arpy. 
ment or Summary would indeed ſeem to in. 7 
ſinuate, that the Conceſſion of a ptiviledge Of / 
from paying Tithes, comprehends Nevalu il #7 
But the Text runs gue in other Terms, and 
can only be underſtood as to the Import of x 
Parochial Right to Tithes founded in the Dil. 
Poſition of common Law; (c) which is proper 
ly term'd a Conceſſion. (4) For we common. 


ly fay, Fruſtra Precibus impetratur, quod Jm Mat 
communi conceditur. Nip 
8. Miniſters pay no Tithes for their Glebes; ¶ of 
(e) whether defign'd by Law, or voluntatiy che 
mortified: (F) Nor yet Purchaſers of Glebe. Dil 
Land, unleſs uſe of payment be inſtruced. (g) Te. 
9. Having ſpoken ſufficiently to the paj-M dil 
ment of Tithes: We ſhould next conſider what WM tur 
tut 


(a) c. 2. S r. de Decimis in 6. Rebuff. de Decim. Quel. 
14. N. 3. Covarruv Var. Reſol. Lib. 1. Cap. 17. N. 13. (b) Agiln. 
§ 16. ff. ne quid in leco publics, janct. Reg, Odia 15 de Reg 
lis Juris in 6. (c) Barboſ. de Officio & Poteſtate Partthi, 
Cap · 28. GH 3 · N. 16. vide Cowarrud. Ibid, (d) I. 2. in pr. ff 
ne quid in loco publico, (e) Ad 62. Parl. 5. Act. 10: Po 
23. J: 6. (f) June g: 1676: Burnet contra Gibb, (g) Mu. 

- kenxie Obſery; en ge 62: 48, 5; Parl. J: 6. 


Action 


Parichi, 


in pr. ff 
10: Parl. 
g) Mu- 


Action 
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Aton and Proceſes of Law is competent a- 
hour them. And that is either Action extraor- 
finary before the Commiſſion for Plantation 
of Churches, and Valuation of Teinds : Or 
ordinary Action before the Lords of Seſſion. 
We ſhall begin with the former. 


CHAP, IX. 


Of Adions before the Commiſſion for 88 
tion of Churches, and Valuation of Teindt. 


HE Commiſſion is a Severeign Court 
appointed by Act of Parliament, 
with a Parliamentary Power, to 

| Determine in ſome Extraordinary 

Matters :Such as the Modifying and Localling 

Siipends to Miniſtzrs; Valuing and Selling 

of Tithes ; Erecting or Tranſplanting Chur- 

ches; Uniting, Annexing, Dividing, and 


Diſmembring Pariſhes. All theſe I defign to 


Treat of: But that I may proceed the more 
diſtinctly, I (hall previouſly Explain the Na- 
ture and Formalities of that Supreme Judica- 
ture. | | 


SECTION 1. 


(3%) 


— 


| 


SECTION I. 


The Nature of the Commiſſion 5 and th 
Form of Proceſs before that Court. 


OR Determining ſome neceſſary Point, 
that were thought above the Juriſ{digi. 
on of Ordinary Judges, and yet fre. 

uently fell out to be Decided while no Par. 
— was ſitting: Commiſſioners have been 
appointed by the Parliament, from time to 
time, for Judging in ſuch caſes, with a Parlia. 
mentary Power, and to continue until a new 
Set were named. Their Decreets cannot be 
Reduced or Suſpended by the Lords of Sefli- 
on ; becauſe of the Paramount Authority, 
they are clothed with. (2) But the Com- 
miſſion 1661, was expreſly Impowered to al- 
ter and Annull all unjuſt and exorbitant De- 
creets pronounced by the Commiſſion in the, 
years 1649, and 1650, in Favours of Mini- pr 
ſters for their Stipends, or for Dividing, U. 
niting, Annexing, and building of Churches, MW n 
(0 And they have ever been in uſe to fu» I mn 
ſtain themſelves Judges competent to Reduce 0 
all Decreets pronounced by themſelves, or by 0! 
former Commiſſions. 

2. Summonds rais'd before the Commiſſion 


ne Dn 


10 a) 4 39, hm. 11. Ja, 6. (b) Ad 61. Parl. 1. 
Ch. 2. 


haye 
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have but one Diet, and may be Executed by 
any Perſon, as Sheriff in that part, as well as 
by a Meflenger and upon ſuch an Executi- 
ou, the Party if Apprehended perſonally will 
de holden as Confeſt. (2) All Diets are 


d with continuation of Days. No Action ſleeps 
le here, becauſe of the uncertain ſitting of the 
Judges. Perſons called only pro intereſſe dy- 
. | ing pendente proceſſu ; the Action needs not to 
ointz, be transferred againſt their Heirs. (5) It 
dict. N was Ordained by the Commiſſion, 455 April 
t fre. 1627, that all Procurators compearing before 
o Pare them ſhould have written Mandats, Regiſtrat 
been I in the Commiſſion Books: but this has gone 
"c 0 Wl in deſuetude. Nevertheleſs Decreet given upon 
arlia« an Advocats conſent, not Subſcribd by him 
new WY is null. (c) ; : 
ot be 3. The method of Probation here is ſome- 
Seſſ. WW thing ſingular, and now much altered from 
rity, T what it was. Formerly, though a conjunct 
Come WM Probation was oftenallowed; ( as when the 
to al- Heretor had Tacks of his own Teinds for pay- 
t De. ment of a Silver Duty, (4) Let in many 
n the. caſes, one of the Parties was allowed the 
Mini- Prerogative of Probation, that it was prefer- 
7 U- ted to the leading of Probation, which they 
ches. much contended for. The Titular or Tack(- 
o fu» W man us'd to get it upon inſtructing Poſſeſſion 
duce bor ſeven years of fifteen before the year 1628, 
or by or Immemorial Poſſeſſion of drawing the 
iſſion | . (b) 29 January 1673. Cockburn 
| PFs - #þ Ye 1 : ( 3 July — y 664. (d) 
l. 15 Mackenzie Inftit, lib, 2. tit, 10. Obſerv, upm the 19. Af, 


i 3920 

Teind; or twenty years Poſſeſſion of uplifting 
Rental Bolls of a certain Quantity and Quality 

(a ) When the Titular had the ſole Probe. 
tion, the Heretor could not lead any Proba. 
tion of the Stock, except for Certification 

That is where a Diet was aſſign'd to the Tha 
tular having the Prerogative, for proving the 
drawn Teind, the Heretor was ordinarly al. 
| lowed to take the ſame day to prove the Stock 


with Certification, that if the Titular did ſuc. Hut thi 
cumb in his Probation, the Heretors Probati. He join 
on of the Stock ſhould be admitted. Which Wi the 
upon the event of the Titulars failing to Wy p 
prove, was accordinly done; and the 4þ ese. 
part Declared to be the Teind whereof he got educ. 
down a fifth as the Kings Eaſe. And the Ti- MWDepot 
tular was ſecluded from all manner of after. Non © 
probation. (5) So a Titular claiming the ent, 
Prerogative upon ſeven years Poſſeſſion of ff. {comin 
teen before the 1628, got a day for proving lore t 
thereof; and the Heretor chat fame day to {Wileir 
prove the Value of his Teind, in caſe the Ti» {proba 
tular did not prove his Alleadgeance of Poſ- Bain 
ſeſſion; and the Titular having failed to {MWrcutit 
make his point good : The Lords declared lecon 
conform to the Heretors probation of the Etre 
Value. (c) In ſome caſes tlie Commiſſionetz Term 
found themſelves Impowered to moderate the Noether 


quantity of Teind, proven by the Titular a 
having the Prerogative. (4) 


5. 


(a) 
Haar 
7 7 
1631. 


(2) Ibid. (b) 24 February 1643. (c) 29 Janu!) 
$673. Cockburn of Ry/law againſt the E. of Hume, (d) 19 
January 1631. 


| 4. But 


WE. > 
4 But now in all cafes the Heretor has a - 


lint Probation. (34) He may refer the 
Worth of the Teind to the Titulars Oath be- 
we Witneſſes be received, but not after + 


) And the Titular may prove the Teind 
aue by his Oath. Ce) If the Heretor has 


inen his Oath of Verity, the Titular can uſe 
o other Probation ; only he may get him 
d-examined upon new Interrogators. (d) 
But though Stock and Teind, great and ſmall 
e jointly Valued by the Heretors Oath ; yet 
the Vicarage pertain to the Miniſter, he 
my prove the Value on't otherways if he 
vleaſe, And the Quantity ſo proven will be 
ſeduced off the fifth part contained in the 
Deponents Oath, (e) All conjun& Probas 
tion of Stock and Teind not bearing the pre- 
ſent, as well as the conſtant Rent in time 
coming is null. Cf) Tho Parties cited be- 
fore the Commiſſion have but one diet for 
their Compearance ; two diets are allowed for 
probation. 
wainſt a Party for not taking out, and Ex- 
ecuting the firſt Diligence, he will not get a 
leconds (g) 


But if the Term be circumduced 


However Diligence may be 
Extracted after elapſing of the Diet before the 
Term be circumduced at the Inſtance of the 
other Party. (6) 


5. The Clerk of Commiſſion in former times 


a) . and M. Parl. 1. Seſſ. 2. cap. 30. (b) 24 Fe- 
Mury 1643. (c) 14 January, and 29 April 1629. (d) 
) July 1634. (e) 27 July 1634. ( f ) January 19. 
1031, (g) February 20, 1643 (b) November 22. 1634» 


us d 
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ted and exhauſted by Tacks and other Secus 


B ut th lar Ticles. But ſince few of theſe could be 

go” found, that excellent Statute took little effect, 

notre and Maintenance of Miniſters turn'd moſtly 

uncin: to modified Stipends, Whereof the Cura 

ng vil ws decermin'd by the 3. Ad, 22. Par. F.6. to b 
dd d 


ire Chalders of Victual, or Five Hundred 
Merks. But the Commiſſion of Surrender in 
the year 1627, appointed Eight Hundred 
Merks, or Eight Chalders of Victual, as the 
loweſt Stipend for a Miniſter ; Except parti- 
cular Reaſons occur for going beneath that 


1 
Couft 
eneral 
rticula 


rope proportion. Which was ratified by the 8:6. 
der tend 19th. Acts of the Parliament 1633. And 
inilt the conſideration of theſe Reaſons referr'd to 
tion ( 


the Commiſſioners for Plantation, &c, By 
the Strain of that 8th. Act, it would ſeem they 
could only modifie a leſſer Quantity for the 
Miniſter's maintenance; where Valuations of 
the Teinds were already led: Becauſe before 
a Valuation, ic cannot be known if there be 
more free Teind in the Pariſh as will amount 
to eight Chalders of Victual. But yet where 
it is notour that the meanneſs of the Pariſh, 


Parl 
ore tht 
ds, 


— —— 


„dend penury ofthe Teind cannot bear ſo much, 
8 the Commiſſion is in uſe to modifie leſs Sti- 
pends. (4) Which they likeways do, even 
4 where there is plenty of Teind, if the Lands 
ay be Feued, cum decimis incluſss. | | 
E 


2 Miniſters in Menſal Churches under E- 
pilcopacy had no 3 of Locality, nor 
the benefit of the high Stipend provided by the 


ble and 
pf they 
ted in. 
Jy affec (a) Mackenzie Obſerv: on the 8. 45, Parl; 1633. r 

| B b Parlia- 


ted 


1 ( 386) 
Parliament 1633. They behov'd to hold 
themſelves content with what the Biſhop plex. 
ſed to ſettle upon them for a mean of Subſiſ. 
ance. But theſe by the 30. Ad, Parl. 1 64 1, were or. 
dain'd to have the full Quantity of eight Chal 
ders of Vicual, or Eight Hundred Merks out 
of the Tithes of their own Pariſhes; failing 
whereof, out of the Teinds of other Churches 
ofthe Biſhoprick: And were provided accor 
dingly. The Miniſters in menſal Churches 
were depriv'd of theſe Stipends at the return. 
ing of Biſhops, and reduc'd to their wonted 
State of Dependance upon the Liberality of 
the Ordinary. But now when Prelates are 
again turn'd out, all Miniſters are upon the 
ſame foot of Proviſion, and have the like claim 
to the legal Quota of eight Chalders of Victual 
or Eight Hundred Merks; where it can be had 
out of the free Teind of the Pariſh. Yet, 
when Miniſters in menſal Churches purſue for 
a modification of Stipend, they muſt call the 
Officers of State, becauſe the Biſhops Teind 
are in the Queens hand. And in ſuch Caſe; 
the Commiſſion uſed not to take upon them 
to modifie any Stipend out of theſe Teinds: 
But only to recommend to the Lords of The- 
faury, to procure a Gift from Her Majeſty in 
favours of the Miniſter. As was done to the 
Miniſter of Forgondennie, and to the Miniſter 
of the Weſt Church of Edinburgh, &c. 

3. This determin'd *proportion of eight 
Chalders of Victual of Stipend is regulariter, the 
minimum quod fic; But the Commiſſion is not 


reſtrain d from exceeding the ſame, where 
- there 


( 387 ) 3 
hold Whhere is a great Charge and much Teind. (2) 
plea MThe eight Chalders were to be reckoned by 
1bliſt. ihe number of Bolls, and not by the Vas 
reore Mite, (b) | * 

Chal: WM 4. Sometimes the Commiſſion only modi- 
ks out Nies a Miniſters Stipend, which is called a Des 


ailing Mereet of Modification: Sometimes again they 
ches Not only madifie, but alſo divide and propor- 
xccor- ion the Stipend among the Heretors, and 
arches What we term a Decreet of Locality. Aſter a 
eturn- New Church is appointed in a Pariſh, there 
onted Wan be no Stipend modified till the Church is 
lity of built, and an actual Miniſter preſented to it. 
es de Me) The Miniſter's Stipend ſhould be modi- 
In the Ned out of the Teinds of the Pariſh where he 
claim Merres the Cure. (4) But yet where a Mini- 
ictual er is ſufficiently provided, the Commiſſion 
be had Miles ſometimes to appropriate the Free- teind 


Yet, 


if his Pariſh for making up a competency to 
ſue for 


he Miniſter of the adjacent Pariſh : (e) If the 


all the Heinds thereof be exhauſted. Cf) Or o- 
Teinck derways no Augmentation ſhould be granted 
Caſes Nut of other Pariſhes. (g) The Commiſſion 
1 them Neing impower'd to take off from larger and 


dd to leſſer Pariſhes ; They found that where 
ands are disjoin'd from one and annex'd to 


einds i 
f The- 
eſty in 

to the 
Liniſter 


(a) 27. February 1666. Mr. Thomas Thores Minifter as 
againſt his Pariſhioners. (b) 20. February 1643. 

ce) 17. July 1643. (d)] Act 17. Parl: 1633. Act 28 Parl: 
Ja: 7. Ae 22. Seſſ: 2. Ibid: AA 30. Parl: I. Seſſ: 2. . and 
; eight . (e) Mackenzie Obſerv: on the 17. AF, Parl: 1633. 
ter. the f) 10 February 1669. Reid Miniſter of North-Leith againſt 
2 * Miniſter and Here tors of St. Cuthbert. (g) 19 Februar 
not þ e wag 
1 662. Lord Cochran againſt Greenotk and Taylor his Miniſter. 


there B b 2 another 
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another Pariſh, whereof the Teinds were! 
part of the Stipend of the Miniſter of the for. 
mer Pariſh ; Theſe Teinds ſhall accreſce tothe 
Incumbent of thatPariſh to which theAnnexz. 
tion is made, and the other's Loſs be ſupplyd 
out of the Free-teind of his own Pariſh. (4) 

But if that be exhauſted, the Lands diſſolvd 
muſt pay to the former Miniſter as before: (ö) 
Though quoad curem animarum, they be with. 
in anothers Pariſh, And in this Senſe we are 
to underſtand the AR of Commiſſion the 234 
of March 1631, whereby the diſmembring of 
any part of a Pariſh, is not to prejudge the 
Church from which it is diſmembred ; butthe 
Teind to be lyable to the Stipend of the Mi. 
niſter thereof as formerly. Teinds are ſo far 
affectable for Miniſters Stipends, that fourteen 
Bolls of Victual being payable to a Miniſter 
out of ſome valued Aikers by Feuars, the 
Teind-maſter was found oblig'd to allow year- 
ly to them their reſpective proportions of the 
price of the ſaid fourteen Bolls, liquidate by 
the Fiars. Who, in caſe that exceeded the 
valued Duty of the Aikers, were allowed Re. 
tention of the Superplus, in ſubſequent years 
when it ſhould happen to fall ſhort, and be 
within the valued Duty. (c) 

5. Voluntary Contracts for a certain modi: 


(2) 20. February 1643. 7. February 1666, Fogo Minifit 
at Grifan againſt his Pariſhioners; 28. July 1669. Prinz! 
Miniſter at Fogo again (b) 19. February 1662. 


Earl of Kinghorn againſt Walker Minifter at Auchtertoul. (0) 
26, February 1668. Mackubine and other: againſt the Mini 


fied 


of Tedburgh, 
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fed Sti pend, are ſometimes entered into by 
the Miniſter and thoſe having Right to the 
Teinds of the Pariſh : Which they offer to the 
Commiſſion in order to be ratified. As was 
done (3) by the Earl of Glexcairn Patron of 
the Church of Rilmaures, who upon a Suppli- 
cation got the Commiſſions Approbation of 
a Contract paſt betwixt him and Mr. Robert 
Lawrie Dean of Edinburgh, Titular of the 
Teinds of that Pariſh, whereby ſeven Chal» 
ders of Victual and 100 Merks of Money was 
ſettled for the Stipend. Mr. Lawrence Skinner 
Miniſter of Brichen obtain'd alſo an Approba- 
tion of an Agreement betwixt the Herecors 
and him, concerning an Augmentation. (6 ) 
And many other Tranſactions of that nature 
have been ratified by the Commiſſion. But 


then an Agreement made with a Miniſter, 


whereby he accepted a certain Quantity of 


Stipend in ſatisfaction ofall that he could claim 


either for Parſonage or Vicarage-teind, was 
found not to debar him from ſeeking an Aug- 
mentation : For that he could not prejudge 
his Succeſſors. (c) | 

6, Beſides the Miniſters Stipend, there is or- 
dinarly a certain Sum modified for Communi- 
on Elements, which is made more or leſs ac- 
cording to the Extent of the Pariſh and Num- 
ber of Communicants therein, but ſeldom exe 
ceeds Fifty Merks, So much for Modificati - 
ons, we proceed to Localities. 


(a) February 25: 1663. (b) Jah 3: 1667, (c) E. 
bruary 21: 1666: Mr: Thomas Thore: Miniſter at 


b 3 7: The 


a1 his Pariſhioners 
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7. The time was, when the Titular might 
Allocat any perſons Teinds he pleas'd, to. 
wards the maintenance of a Miniſter that hay 
no ſett!'d Proviſion, and ſo elude the Priviledy, 
of Buying: ( «) Albeit, where the Miniſter 
had ſome Proviſion, though ſmall, the Titulzr 
behov'd to caſt the Augmentation proportio. 
nally on the whole Teinds of the Pariſh. (1) 
And he could not aſſign the Teinds of one Ps. 
riſn to the Miniſter of another. (c) Bu 
now Patrons, Titulars, or Tackſmen, after 
Citation at the Inſtance of an Heretor purſuing 
a Sale of his Teinds, cannot Allocat the Pur 
ſuers Teinds ſolely, but only proportionally 
with the reſt of the Teinds of the Pariſh: 
Only they may except the Teinds of their 
own Lands, where there is Sufficiency of Teind 
beſide. (4) Vet a Patron having conveyed 
to an Heretor all Right which he had, or 
ſhould thereafter acquire to the Tithes of that 
Heretors Land: It was found, that the Pa- 
tron, notwithſtanding the Supervenient Act ol 
Parliament 1693, ( e ) could no otherways 
burden theſe Tithes with an Allocation, than 
pro rata, with the reſt of the Pariſh : Without 
Exception of the Teinds of his own Proper 
ty. (F) Becauſe the Right acquired to the 
Patron, by the Act 1690, was found (g) to 
accreſce to the Heretor : It were abſurd to 


(a) February : 163 1: February 17: 1645: AF 61: Par: 
1: Ch: 2d. (b) Mackenzie Obſerv: on the 17: Ad, Pati 
1633. (c) July 14: 1634. (d) W: and M: Parl. 1: 
Se: 4: Cap: 24. (e) d: At 24. (f) December 3: 1698: 
Allardice of that Ii k againſt the Viſcount of Arbuthnet, (g 
Inter eoſdem, = - MAN'S 7 ks 

= allo 


"C 391 ) 


Teindsto himſelf, to aſſign them to tkeMiniſter. 
Geing that would be indirectly Fraudem facere 
Contrafui ; For qui facit per alium, facit per ſe; 
and the Allocation to the Miniſter, for ſaving 
his own Tithes pro tanto, is the ſame thing up- 
on 2 matter, as if the Patron himſelf ſhould 
| uplitt. 

1 The Order obſerv'd in impoſing of a Mi- 
niſters Stipend, or Augmentation on the Pariſh, 
is this; While there is any free Teind in the 
Titulars Hand, he is oblig'd to relieve the 
Heretors, who have bought their own Teinds 
from him, of their proportion of the Mini- 
ſflers proviſion: Though a Tackſman having 
Right to other Mens Teinds would not find 
himſelf oblig'd to any ſuch Relief. (2) 
An Heretor having alledg'd, that there was 
free Teind in the Titulars Hand, and the Ti- 


ſerved to the Heretor Action of Reliet againſt 
the Titular as accords, ( b ) Teinds, even 


to be evicted by the Miniſter, if there be no 
free Teind in the Titulars Hand. (c) Tackf- 
men of their own Teinds are not liable, 
ſo long as the Titular has free Teind of 


Tack Duty payed to the Titular muſt go to 


(a) January 27: 1635: Earl of Marr contra Laird of Glen- 
kindie. (b) ?uly 29: 1668: William Duncan Miniſter at 
Eaſter Kilpatrick againſt Laird of Cloberhill and other Pari ſpio- 
ner, (c) July 28: 1634: Pariſh of Selkirk and the Earl of 
Uinlithgow. (d) February 8; 1643. 


the 


allow him, who cannot take the Superplus 


tular denied that he had any; the Lords re- 


after the Heretor has bought them, are liable 


other Mens Land undiſpon'd. (4) And the 
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| Locality where there was plenty of free Teind 


Act 1641, to rectify the tame, without preju- 


te N | a 
1 39295 
the Miniſters proviſion, before the Heretor 3; 
Tackſman be burden d. (2) Though it would 
ſeem reaſonable, that where a Miniſters Stipend 
is caſt by a Locality upon the Teind of any Pa. 
riſh, it ſhould be payed in the ſame Species of 
Victual or Money to the Miniſter, as it is 
payed to the Titular or Heretor ; yet, by the 
conſtant Practick of the Commiſſion, the 
Chalder or Boll of Teind is ordinarly burder'g 
with fo much Money to make up the propor. 
tion of almoſt every Stipend: There being few 
which doth not conſiſt of both Money and 
Victual. 

9. A Miniſters Decreet of Proviſion and 


us d to be draun back by the Commiſſion to 
the Date of Summons. () Heretors were 
decern'd for an Augmentation to a Miniſter 
who preachd in a Language they underſtood 
not. Ce) Where, by a miſtaken or wrong 
Calcul, there was more than the due Quantity 
aſlipn'd to the Miniſter out of any Mans Teind; 
according to the proportion of his Valuation; 
the Commiſſion was impower'd, by the 3o 


dice to the Miniſters poſſeſſion, till his Sti- 
pend was made up out of other Teinds of the 
Pariſh, A Decreet of Locality was reducd Min 
upon theſe Reaſons, That, before the Aug- Mat 
mentation, the Miniſter had Nine Chalders of JW( 4) 


(a) 18.July 1636: February 15: 1643. (b) Januar) 25: (a 
1665: Row Minifter at the United Kirks Monivsird and ther 


Strowan. (c) January 25: 1671: Strachan Miniſter of Weem e, 


againſt Laird of Menzies aud 0thers, : 
* | Viaua), 
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Viaual, and the Heretors and Tackſmen of 
he Teinds were not called thereto. 2. Thoſe 


led as Heretors were never infeft, and ſo 


could not be decern'd perſonally in any part 
of the Stipend. 3. Where Heretors have free 
Teind in the Pariſh, no Tackſman's Teinds 
ould be allocat to the Miniſter for the 
Years of his Tack» or for the time he poſſeſſes 
alter it is out per Tacitam Relocationem, without 
1 Legal Interruption. (a) A Decreet was 
reduc'd pro futuro upon this Ground, that the 
proportion decern'd againſt an Heretor for 


the Miniſters Stipend not only exceeded the 
Valuation of his Teind, but alſo was convert- 
ed from Money to Victual. But the Decreet 
was allowed to ſtand as to bygones, (b) 

10. When Miniſters purſue Localities or 
{ugmentations of their Stipends againſt the 
Heretors, the Titular of the Tithes muſt be 
call d. Therefore no Proceſs was ſuſtain'd at 
the Inſtance of Mr. Francis Pearſon Miniſter at 
Kirkmichael for an Augmentation; becauſe the 
Earl of Tweddale T'itular of the Teinds of the 
Pariſh was not cited; (c) A Biſhops Decla- 
ration bearing, that a certain perſon was Mi- 
niſter at ſuch a Kirk, and his Service there no- 
rium, was ſuſtained to afford Action to the 
Miniſter for an Augmentation, without pro- 
duction of his preſentation, or any other Title. 
(4) Mr. Patrick Simſen Miniſter at Legie hav- 


(a) January 25: 1665: Moncrief of Tippermalloch contra Mi. 
ner of Met hein. (b) December 4: 1661: Brown of Thorni- 
lite contra Vetch Miniſter at Weſtruther, (c) June 30: 1669. 


) Febr: 19; 1673: Mr: Francis Maſſon Miniſter at Kirkmichael. 


ing 
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ing obtained an Augmentation, which wy 
laid upon the Earl of Etbies Tack Du'y yy, 
able to the Maſters of the Colledey 
of St. Andrews, who are Titulars of the Tithe, 
of the Pariſh ; It was declared in the Decree 
that the Colledge ſhould pay the Augmentai. 
on when the Tack expired, if not renewe, 
(2) Miniſters uſe ſometimes, for the mor 
Expedition and Diſpatch, to give in Rental 
of the Stock and Teind of the Pariſh, offering 
to prove the ſame to be true and genuine by 
the Defenders Oaths. Conform to which, 
the Stipend is modified and localled upon 
them, if they be holden as confeſt. A Mini. 
ſter purſuing a Locality upon the Teinds of hi 
Pariſh, and having given in a Rental of the 
whole, which he referr'd to the Oaths of the 
Titulars and Heretors, and craving they might 
be holden as confeſt, and the Term circum 
duc'd againſt them for not compearing to de- 
pone : It was alledged for one of the Titular, 
that the Heretors did, by Colluſion with the 
Purſuer, induſtriouſly abſent to conceal their 
Rents ; and therefore crav'd a Diligence fot 
Citing them. Which being granted, they yet 
not compearing, the Miniſter inſiſted, that he 

might ſuffer no farther Delay in the ſettling 
of his Stipend. Upon which ic was cravd for 
the foreſaid Tirular, and granted, that tit 
Decreet to be pronounced in favours of th 
Miniſter ſhould be extracted with this Clauſe i don 
inſert 3 Without prejudice to bim to purſue the H. 
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(2) February 25: 1663. | lein 
= retors 


t i 
tors for the Su erplus Worth of their Teinds more 
Un js contained and allocat in the Decreet, C4) 
Mr. Villiam Skinner Miniſter at the United 
kicks of Logieleaf and Innergellie having ob- 
ined a Decreet of Augmentation and Loca- 
ry 2 Sir Alexander Wedderburn of Blackneſs pro- 
fied for Relief off the perſons from whom 
he bought the Lands affected with the Mini- 
lers Stipend. ( 
1m. Tis the Buſineſs of the Commiſſion, to 
oride Miniſters out cf the Tithes of their 
own Pariſhes. But Miniſters within Burgh, 
who have no Landwart Pariſh, or ſecond Mi- 
niſters, where the Tithes are exhauſted b 
düpends to the firſt; are either provided by 
Mortifications and Gifts, or a Voluntar Con- 
tribution of the Inhabitants, or by an Annui- 
ty impoſed on the Houſe Rents by Act of Par- 
lament. The Town of Edinburgh have War- 
rand by Authority of Parliament for impo- 
ſing, towards the payment of their Miniſters 
Stipends, an Annuity upon the Inhabitants, 
except the Colledge of Juſtice, proportion'd 
to the Rents they pay for their Houſes. Which 


which, 
| upon 
\ Mint. 
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ney ye Annuity is Six per Cent. of the valued Rent of 
that hefWczch Houſe that is inhabited and poſſeſs'd. 
letting And the Valuation is yearly. taken up by Stent- 
vd fo Maſters choſen by the Council of the Burgh. 
vr 1 12. I advance from diſcou ſing of Miniſters 
of the 


dtipends, to treat,as was propounded,the Valua- 


Clauſe i uon of Tithes. And becauſe ſome Tithes can on- 


the He 
(a) July 16: 1673: Douglas Miniſter at Lang formacus a- 

beinſt his Pariſhioners, (b)] February 7: 1666. 
Teta. hs ly 


* 

96) | 
Iy be valued,others may be valued and bowl _ 
ſimple Valuations ſhall be firſt handled, =ery 


then Valuations and Sale. _ 
debe 
1 

SECT. III. But tl 

: | to the 
Concerning Action: of Valuation of Title, Not 


| 1 T having been al ways grievous and uneaſe 
to Heretors and others to wait till their 
Tithes were draw'n, the Parliament thought 
fit, for preventing Abuſes committed in the 
Leading of Tithes, to introduce the Benefit 
a Valuation. That Heretors and others mipht 
freely intromet with their Tithes as well a 
the Stock; and the Tithe Maſters Intereſt be 
compens'd by an equivalent valued Duty. Parſ 
2. Tithes are valued at the fifth part of th Titu 
conſtant Rent, when ſet with the Stock for 1M true 
Joynt Duty. And a Valuation of ſuch Titze Tith 
was reduc'd for being above the fifth part of rate; 
the Rent. (4) When diſtin& Duties are pay i Parf 
for Stock and Tithe, they are valued a filthM the 
part down of the True Worth and Avail, ac. mor 
cording to the King's eaſe. () The fifth part off to b 
Rent pay'd for Stock and Tithes, is the ſame IM and 
with the fourth part of the Rent of the Stock: ¶ the 
But a probation of the Rent of the Stock be. 
ing led, and a diſtin& probation of the yearly ( 


( a ) 29. July 1664 E. of Ethie again} the E, of Panmut 166. 
value 


end others, (b) 48 17. Parl: 1. Ch. 1. 


V 
glue of the Vicarage-Tithes, the Parſonage2 
Tithes were not found to be the fourth part 
of the intire Rent of the Stock, but only the 
fourth of what remain'd after deduction of a 
dock correſponding to the Vicarage-Tithes, 
But then the Vicarage was valued according 
to the full Rent, tho ſeparately proven, with- 
out any allowance for the King's eaſe, in re- 
zard of the foreſaid Deduction. (a) The Earl 
of Kingborn obtained a Decreet valuing the 
Stock and Parſonage-Tithes of the Barony of 
Balbelvie and Balmedie, againſt Mr. David Lind- 
{yy Parſon of Balbelvie in abſence, bearing a 
Reſervation in fayours of the Purſuer, toclaim 
Deduction out of the ſaid Valuation, of a 


bougf 
ed, 


Til hen. 


uneaſe 
Il thei 
hought 
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s migiiſſ Stock correſponding to the value of the Vicar- 
well a ae drawn by the Miniſter. (5) | | 
erelt be z. There muſt be ſeparate Valuations of 
ty. 


Parſonage and Vicarage belonging to diſtinct 
Titulars ; That the Vicar be not fruſtrat of the 
true Worth of his Tithes. (c) The Vicarage- 


t of the 
K for 1 


Tithe WF Tithes which are Local and Variable, muſtbe 

part d rated according to uſe of payment, and the 

pal . barſonage ſhould be valued to a fifth part of 
a fiſt 


the Corn-rent. That this fifth -may be the 
more juſtly and equally ſtated, a Calcule uſeth 


part ol to be made of ſeven preceeding years Rent, 
e ſame Wi and the ſeventh part of the Total is reckoned 
_—_ the true Rent communibus anniss Of Which 
C 


(a) March 41 1102. Brodie of Miltoun againft the Officers 
if Stare, Miniſters of Elgine and ethers. (b) 23. January 
1663. (c) As 17, and 19. Parl. 1. Ch: 1. Ad 28. Part: 
1.1% 7. All 22, Sefſ: 2. 1bid, Ac 30. Sef: 2, Parl: V. & M. 
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the fifch is the Legal Value put upon the ba. 
ſonage Tithes. But then ſome Deduion yy. 
eth to be given to the Heretor upon the ac. 
count of induſtrial and coſtly Improvement 
of the Ground, by Liming, Dunging, or o. 
therways, &'c, In a Proceſs of Valuation x 
the Inſtance of ſome Heretors within the Parifh 
of Dumber, againſt the Earl of Roxburgh, they 
got an Eaſe of ſo much of the proven Rent, 
as the Tenents deponed they would have payd 
leſs, had it not been for the benefit of Yea, 
ware, Which their Maſters procur'd from the 
Town of Dumbar. And the conſtant yearly 
worth of each Acre of the Barony of Erouh- 
tous in Stock and Tithe, was found to be ons 
ly fix Firlots of Bear; Albeit ic was proven 
that theſe Acres pay'd eleven Firlots, with 
the benefit of the Town of Edinburghs Muck: 
In regard the Witneſles gave Evidence, that 
without the ſaid Dung, the value of the Acre 
would not have exceeded fix. (4) Albeit it 
was alledged that the Soiling and Dunging df 
Ground, being the ordinary Expence of La 
bouring, could not be deduc'd off the proven 
Rent: Seing the Lands of Brougbtoun always 
had, and will have the advantage of Edinbugb- 
muck, by reaſon they ly ſo near to the Town, 
And if any Deduction were allowed, it ſhould 
at moſt be only the charges of carrying three 
or four Score of Loads of Muck once in three 
years; The Dunging of Land being far from 


(aA) December 28. 1698. The Adminiftrators and Theſaurtt 
of Heriots Hoſpital againſt the Officers of State, 
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3 
he caſe of Liming, which is an extraordinary 


Expence to the Heretor or Tenent, inbuying 


ind bringing home the Lime. For to this it 
vs Anſwered, that the Dunging of Lands a- 
out Edinburgh, is no leſs chargeable than Lim- 
ing in other parts. Since the Town of Edin- 
hs Muck is bought at ſo much forthe Cart- 


ful, and conſiderable gain might be made by 


he Servants and Horſes who carry the ſame, 


if they were imployed in tranſporting of 
Goods betwixt Leith and Edinburgh, 


4. February 28. 1628. The Commiſſion ras 
ied a Letter from the King declaring old 


Rentals to ſtand for a Valuation where 


the Parties conſent, or do not oppoſe it. 
And it was found relevant againſt a Valuati- 
on of Renta]).bolls, that the Quantity of them 
was within the worth of the Teind, it ipſs 
crore were drawn. (4) e 

5. Valuations are ſuſtain'd not only at the 
inſtance of Heretors, but alſo of Miniſters, or 
Ticulars, or Tack{-men. And all theſe muſt 
de cited when the Heretor purſues, (b) There 
vas found neceſſity of calling the Miniſter, 
eren when he was aliunde provided. (c) Par- 
ſonage Tithes were valued againſt a Miniſter 
who was Titular, with this Proviſion, That 
the Miniſter ſhould not be prejudged of 
his modified Stipend and the V icarage Tithes ; 
Nor the other Heretors burdened above their 


(2) January 27. 1669. Stuart of Gairntully againſt Nair 
f Strathurd, (b) Mackenzie Inſtit: lib: 2, tit: 10. (c) 
Rruary 1. 167 1. Lady Purweſbaug h. 


Locality 


11 . 
Locality at that time. (43) When the pati 
Church is Vacant, the Moderator of the Pres. 
bytry, and the Agent of the Church, muſt be 
cited. An Heretor was found to have Inte. 
reſt to ſeek his Tithes valued, even againſ x 
Tackſman in poſſeſſion of the Lands, by ver- 
tue of a Proper Wadſet: But the benefit ofthe 
Valuation accreſc'd to the Wadſetter, during 
the not Redemption. (4) For when a Valua- 
tion is led againſt a Tackfman, he gets the u. 
lued Duty during the Tack, and the Titular 

thereafter. A Valuation, tho rais'd by an 
Apparent Heir before he was infeft, was 
ſuſtain d upon production of his Infcft 
ment. (c) | 

6. Tacks of other Mens Tithes may cer- 
tainly be valued. But if it be asked, Whether 
an Heretor having a Tack of his own Tithes, 
can get them to be valued while the. Tack is 
ſtanding? One would think, if the Tack ws 
made ſince the allowing of Judicial Valuati- 
ons by Law, he can only purſue a Valuation 
to take effect at the Iſh of the Tack. Becauſe 
the ingaging for a certain Tack- duty, is a ta- 
Cit paſſing from the preſent Benefit of a Valu- 
ation. But if the Tack was entered into be- 
fore Actions for Valuation were competent; 
Nothing ſeems to hinder the Heretor from 
obtaining his Tithes effectually valued, ſos 
to be lyable only for the valued Duty during 


; (a) 4. February 1663. Hamilton of Aldſtoun againſt Lu. 
kart Minifter at Dunſyre. (b) 22. June 1636. (c) 29 11. 
nuary 1673: Sir James Cockburn of Ry/law againſt the E. lf 


the 


- 401) | 

the Tack: Seing he can never be underſtood 
Preʒ. to cenounce, by taking a Tack of his Tithes, 
uſt bete benefit of 4 Supervenient Law. | 
Inte- 7. As in a Proceſs of Valuation at the In- 
inſt a 


Pariſh 


y ver» Miniſter ſhould be called: So muſt he, when 
ofthe Way of theſe Purſue;that he may Object againſt 
luring Ie Witneſſes upon the common Grounds of 
alua-WMWaw, ſuch as partial Counſdl, Deeds of Cor- 
he va. Nuption, Blood- relation, Dependence on the 
itular {Wurſuers, and the like. A Decreet of Valua - 


V an 
„ Was 


[nfeſt- 


jon was Reduced for not citing the Heretor, 
beit it mention'd him to have conſented 

and his Tenents had payed the valued Duty 
onform, for the ſpace of 40 years: ſince 


y cer- Wo Writ under the Heretors hand was pro- 
hether uc d to inſtruct the Conſent, and bind it u- 
"ithes, Won him. And tho in improbation of Decreets, 
"ack is Nertification againſt Minuts of Proceſs, or 
k was {Wiiecutions, will not be granted after many 
aluati: Mears; in reſpect ſuch ſmall Papers are eaſily 


uation Hot: Vet Writs ſubſcriv'd by Parties muſt 


ecauſe {Ways be made furthcoming. (4) Not only 
s a ta Wiult che Herecor be called in a Valuation at 
Valu-nothers inſtance ; but alſo Compryſers, if 
to be- bey be in Poſſeſſion, otherways not. (59 
etent; Nut ſuch as are only called pro intereße, dying 
from Mendente proceſs ; the Action needs not be 
, ſos MWeanfecred againſt their Heirs. (e) 


during 


(2) 19 February 1673 Lord Craigie againſt the Lords 
ainſt Lu bart and Bargany, (b) 29 January 1673: Cockburn of 
) 29 % lan ggainſt che karl of Hume, (c] Inter eeſdem. 
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8. An Heretor or Lifecenter by Infeftment 
during the Dependence of a Proceſs for Yay. 
ation of their Teinds, may get the Leading e 


bert 
Tithes 


them (if they apply for it by a Bill to the erwin 
Commiſſion) upon finding Caution to pay, 
at theevant conform. to the Valuation to bend { 
led. (2) Albeit by the 4# 17, Par. 1631, e Di 
Theſe are to have the Leading and Drawing of tber fon 
own Teinds, the (ame being firſi Value: Which 10. 
Clauſe would ſeem to Suſpend the leading ti Titt 
the cloſe of the Valuation. This Priviledge a nb 
Leading during the Dependence, was allowef Penta 
to one who payed formerly Rental Dolls nd th 
and whoſe Tithes had never been drawnM*) ! 
Cb but net to Rentalers or Tenents: (lis 
theſe not being Infeft. Vet an Heretor nofiÞ*'! 
Inſeft may claim the Benefit to lead his ou no 
Tithes, if he inſtruct a ſufficient Title for In ing 


jad his 
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fefrment ; and ſhew that he is not in m 
to compleat his Right. (4) Now a Warrand 
for Leading Tithes obtain'd upon pretence « 
a depending Action for Valuation, falls by thi 
Defenders taking out a Proteſtation for nc 
infiſting. (e) | 

9. Ir 1s an ordinary thing for obviating 
ground of Debate, that all Parties concern! 
do agreee to a Valuation of Conſent ; ail 
then offer che ſame to be Ratified by thi 
Commiſſion, So two Contracts of Valuation 

one betwixt the Earl of Glencairn, and M 


(a) July 14: 1630. Jun. November 30. 1631. (b) * ; 
July 1643. (e) March 8. 1630. (d) July 6, 1642. be lune 
MF 24. Se. 4. Par. M. and M. I. Jany 


Robe 


. (499. 
ven Laurie Dean of Edinburgh, Titular of the 
Tithes of the Pariſh of K;lmares ; and another 
irt the ſaid Titular and the Earl of Egling. 

wn, was approven by the Commiſſion. ( 2) 
Ind ſeveral Contracts of Valuation betwixt 
e Duke and Dutches of Buccleugh and other 
erſons, were Ratified 20 December 1665. 
10. Formerly there could be no Valuation 
Tithes whereof the Clergy were in Poſſeſ- 
bn by drawing ipſa corpora, or uplifting of 
dental Bolls the time of their Submiſſion. (5) 
nd therefore Valuations of ſuch were null. 
e) But this Priviledge King Charles the firſt 
bis Miſfive Letter, (4) Declared to be 
geerly perſonal in Favours of Churchmen, 
nd not competent to their Laick Tackſmen: 
ring whoſe Tack the Heretor might have 
ad bis Tithes Valued, without prejudice to 
Wie Ecclefiaſtick Setter to injoy the ſame after 
Wiring of the Tacks as formerly. Accor- 
ny (e) a Valuation was fſuftain'd to 
james Hamilton of the Tithes of the Lands 
Hetberwick againſt "the Earl of Roxburgh 
e Biſhops Tackſman. Tho upon this ac- 

ant probably Churchmen got leſs Tack-du= 
and Graſſums from Laicks. But now all 
es are allowed to be valued : (f) Ex- 
Pt decime incluſe Feued with the Stock, and 
nfirmed before the year 1587. (g) Such 


a) 25 February 1663. (b) Ad 17. and 19. Par. 1633. 

4 9. Par. 1. Seſſ. 2. Ch. 2, (d) Mey 9 1634. (e) 
ue 1679, (f) AA 30. Seſſ. 2. Par. V. and M. 
January 23. 163 1. | 


Cc2 being 


\, 
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being look'd upon in our Law as no Tithe, 
and not affetable by. Miniſters. Nothin! 
can be valued but the Free Tithe, over an 

above what is allocat for maintenance of Mt 
niſters, and other Pious uſes. And the He. 
retor is only lyable to the Titular or Tadf. 
N for the valued Duty of that Superplus 

a 

11. The Teind.maſter after Valuation! 
bound 3 from his former Right or Poſſeſte 
in Favours of the Heretor, or other Obtainero 
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the Valuation, till he get real Securit q 
feſtment for the 33 Bolls, or ier h 909 
0 5 But this I never knew required. Ant Wart 
the Reaſon poflibly is, for fear of P:ovoking ſanc 
the Heretor not to reſt in the Valuation, by Chu 
to purſue a Sale; which certainly he woult be! 
chuſe to do, rather than give Infeftment i mur 
bis Lands for the Titulars valued Duty. T e 
Term of payment of this valued Duty is be on 0 
57 __ and * (e) and va FF 
ed Bolls are to be delive 7  W 
lithgow Meaſure. (4 ) ee eee reduc 
12. The Commilſion is impow own 
Rectify former unequal en: nba proc 
ſuch as were lawfully led againſt all Parti exam 
having Intereſt, and alldwed, could not | betw 
drawn in queſtion upon pretence of enorl | 
leſion at the Inſtance of the Miniſter not b (4) 
ing Titular, or at the Inſtance of the Kin 1 2 
(a) Act 17 and 1 Parl. £ 105 ö 
e " 7. — 5 — i F Jon 


*. 10. (e) 23 March 1631, (6) 29, Mey 1627. 
AdyoG 
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Advocat for his Annuity ; unleſs Collufion 


Tithes terwixt the Titular and Heretor, or the Pro- 
thing curator-fiſcal and them, be inſtructed ; which 
. and; preſumed præ ſumptione juris & de jure, when 
* M. the Valuation is led with a diminution of the 
* third of the current Rent, to be proven by 


the Parties Oaths. (42) Albeit ordinary 


rp yenditions with us are not reduceable upon 

; the Head of Leſion ultra dimidium. Bur the 
Mm. Clauſe in the Acts of Parliament, making this 
menen Colluftion probable by Oath of Parties, was 
T4 ot found Excluſive of other probation. 

1 (b) A Valuation of the Tithes of the Land- 
* a wart Pariſh of Perth was reduc'd at the In- 
oli ſtance of the Magiſtrats as Patrons of the 
ly bi Church, and Titulars of the Tithes, againſt 


the Heretors, upon this Reaſon, that it was a 
Third within the real worth of the Tithes,the 
tine of deducing thereof. (e) A Reducti- 


> Woule 
ment it 


4 I , on of a Valuation of Tithes is ſuſtain'd at the 
1 . Inſtance of the Heretor as well as Titulars, 
to 1” Miniſters; it the Valuation craved to be 


reduc'd was not carried on at the Heretors 
own Inſtance. (d) Witneſſes adduced in a 


ered Proceſs of Valuation were Ordained to be Re- 


1 exzmined, becauſe they had not diſtinguiſhed 
not I betwixt Infield and Outfield Acres. ( e ). 
F enorl | 


(a) Ad 19. Par. 1. Ch. 1. A 61. Par. 1: Ad 15. 
Par, 2. Seſſ. 3. Ch. 2. Ad 28. Par. 1. Ja. 7. Act 22. 
. 2. Ibid, A8 30. S. 2. Par, W and M. (b) Jan- 
uiry 1672. Meldrum againſt Tolquhon, c) February 5. 
1662. (d) 19 February 1673. (e) 24 July 1667. Wil. 
lam Chirnlaw againſt E. of Hume, N 
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SECT. IV. 


Concerning AGions of Valuation and Sale 
 Tiihes. 


X King Charles the firſt's Decreet Arbitra 
and the 17 Ad, Par. 1633. Tithe 
being Valued, may be bought at Ning 

years purchaſe: And if they conſiſt ir 
Victual, or other Goods, the ſame is to be e 
duc'd into Money, according to the Rates o 
that part of the Country where they are pay 
able; and temporary or inferior Right 
ſhould be proportionably cheaper according 
to the continuance and quality of em. ! 
Tack of Tithes was once Ordained to be Sol 
to the Heretor at Eight years purchaſe : and 
in caſe the Tackſman acquired the Hererabl 
Right of *em before expiring of the Tack, thi 
Heretor was Ordained to give him anothe 
years Purchaſe for the ſame. (  ) But nov 
the method taken with Tackſmen in a Sale 0 
Tithes, is to value the Tithes, and Stock thi 
valued Duty in a principal Sum, anſwering i tom 
Nine years purchaſe. The Heretor is oblige 3. 
to give Security to the Tackſman for the Anf) 
nualrent thereof during the courſe of hi the 
Tack; and to the Titular for the Princip: 


(a) 13 July 1664. Cockburn of that 11k againſt Hunt 
Blaccagacr, 


—— — 


after 


G 3 
alter expiring of the temporary Right. Tho 
— WW Nine years purchaſe be the fix d Heretable 
price ot ordinary Tithes : Yet thoſe that 
were given to Patrons, as not. having been 
Heretably Diſponed, in lieu of the Right of 
enting Miniſters taken from them, are re- 
| &emable by the Heretors at fix years puchaſe 
alter a Valuation. (4) The reaſon of the 


Sale 


rbitralMl Diſparity is obvious; Patrons came eaſily by 
Titbe theſe Tiches, and therefore ſhould the more 
t Nin eafily part with em. | 

fiſt i 2. Thoſe who buy their own Tithes are 
 bereMonly obliged to pay for fo much as is free 
ates o Tithe, over and above what is appropriat to 
re pay Miniſters and pious Uſes: But muſt relieve 
Right the Ticulars of the Kings Annuity and Mini- 


ording ers Stipends pro rata. ( b Deduction of the 
m. AW ordinary Price thould be given to Heretors 
de SY ſaving already ftanding Tacks, or other 
: ad Rights of their Tithes, according to the Na- 


retabiq tire and duration thereof. (c) But yet one 
ck, tha who had Tacks of his own Tithes purſuing a 
nothenlſ Sale, was Decern'd to pay the whole Price 
at now tothe Titular at the Iſh of the Tack. (4) 
Sale o The Price of Tithes ſhould be payed at Mbit- 
ck the ſnday preceeding the Cropt, with Annualrent 
ring i tom that Term. (e) 

bligeq z. By an Old Practique of the Commiſſion, 
ze An (f) It was found that the Ticular might put 


of his 
1ncip: 


the Heretor after Valuation to 'condeſcend 


0 AF 23. Seſſ. 2. Par. W, and M. (b) Decreet Arbi- 
Hume A el, (c) Jbid. (d) 27 February 1637. (e) 30 Nov 
1631. (f) 23 March 1631. 


ali whether 


— Pr 


: 4) 
whether or not he wou'd buy; and if he 
refus d, he and his Succeſſors were to be cut 
off from the Benefit of Purchaſing theſe Tithe, 
thereafter. But this I never found Obleryeg 

4. Heretors formerly us'd alſo to be Ex. 
cluded from acquiring their Tithes if tic 
imbrac'd not the Benefit within two or three 
years. Heretors tho under Minority by the 
Act 17, Par. 1633, had only Liberty to buy 

their Tithes within two years of Expeding 


the Valuation; unleſs the Titular was Mi. 


retor 


nor, or otherways impeded to ſell : In which MW i He: 
caſe the Heretor offering to buy within iat once 
ſpace, was allowed to buy at any time imme. deſtaft 
diately after Removal of the Impediment MW dr : 
By the Ad 61, Par. 1. Char, 2. and the 28 of ott 
Act. Seſſ. 3. id It was competent to Here by Ki 
tors to buy within three years after Valuati- tors | 
on: And Minors whoſe Tutors negleded by 
the Buying of their Tithes in due time, were nen 
allowed an Action of Sale for two years after Benet 
their Majority. By the Ad 15. Se. 3. Pe. be u 
2. Ebar. 2. and the Ad 28. Par. 1. Fa. 7. bor tt 
Heretors had acceſs to buy their Tiches wich- ſtand 
in three years after the reſpective Dates of it w 
theſe Act.. But yet a Titular of Tithes having clain 
promis'd to fell them to the Heretor, was we 
Decern'd by the Lords of Seſſion to perform, Reſe 
albeit the time for Buying of Tiches had e whe! 
lapſed. (4) The Commiſſion 1690, put He-: exe 
TRA February 1682, Crauford of Ardmillan - againſt tht , 
Lora Bargany. | | 44 
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tors under no Reſtiiction of time in Buying 
of their Tithes. (2 

5. Where Lands are Liferented, the He- 
etor purchaſing bis Tithes, mult give the Life- 
enter the Leading and Drawing ior payment 
of the valued Duty. () . 

6. Tho all Tithes indiſcriminately may now 
be valued: (c) Yet ſeverals are of that Nature 
that they cannot be bought. Herein our pre- 
ſent Conſtitution doth vary a lit le from for- 
mer Practice. Tne common Benefit allowed 
to Heretors of Buying their own Tithes was 
once not competent for any poſſels'd by Ece 
dleſiaſtical Titulats, the time of the Surrens 
der: unleſs when under Tack in the Hands 
of others. In which caſe it was Determin'd 
by King Charles the firſt's Letter, that Here- 
tors ſhouid bave the Buying of their Tithes 
ſet by Biſhops, or Beneficed yerſons to Tackſ- 
men ; Or might purchale the Tacks, if the 
Beneticed Peiſon refus'd to do it. For 
he was allowed the Prerogative of buying 
for the uſe of the Church. And then notwith- 
landing the Heretors ſo buying his Tithes; 
it was intire to the Ecclefiaſtick Titular to 
claim at the Ith of che Tack, the Benefit of 
the Act ot Parliament, (4) And of the 
Reſervation in the Clergies Submiflion ; 
whereby the Tithes in their Poſſeſſion were 
excemed from Buying or Valuing. But now 


() 4# zo. Seſſ 2 Par, V. and M. (b) Act, 17. and 19. 
Par. 1633. (C) At zo: Sef, 2, Par, Wa and M. (d) 
Ad 17. Par. 1633. | 3 


410) 
the Regulation is, that no Tithes can 
bought that are either poſſeſt by Miniſſe 
for their Stipends; ( a: Ot belong to h 
Queen by the Aboliſhing of Prelacy, ſo lon 
as they remain Undiſponed ; Or that 2 
appropriate to Colleges, Hoſpitals, or os 
pious Uſes; Or that once pertained to th, 
Hereror, who Diſpon'd the Lands Without 
or Reſerving the Tithes. (5 ) The Ref, 
of this laſt Exception is plain: For an He 
retor who, having Stock and Tithe in his ow 
Perſon, Feued only the Lands, ſhould g 
more be Oblig'd to Sell his Tirhes, than! 
Superior his Feu. duties, or an Heretor ay 
Right of Property reſerv'd by him when he 
fold his Lands. | | 

7. It was lately contraverted, if the Tithe 
of Fiſhes taken in alto Mari, might be valued 
and bought at the inſtance of the Heretor d 
the Ground where the Boats landed ? Ir wy 


alledged for the Negative, that the Ac of MW Boats 
Parliament provides only for the Valuation of MW come: 
the Tithes of Lands; And the Tithe of Fiſhes WW upon 
could not be called the Tithe of the Land vere 


where they were unloaded. For, 1. The I to {ec 
Stock which anſwers to that Tithe is not at all I gain 
Predial, or maintained by the Strength ofthe I gethe 
Heretor's Ground; Nor yet is it the Produt I Tein 


of his Tenents Induſtry; And being exacted I othe! 


of all Strangers, could not be called the He- Teir 
retoi's Tithe. 2. All the Title the Heretot 


( a U AF 30. Seſſ; 2. Parl;W, & M. (b) MF 24. Seh: Hay, 
-_ | 
had, 
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had, Was only a Right to the Harbour and 
port; Which carries the benefit of the Cu- 
tom, but no Right to Fiſh imported, more 
han to the Property of. a Loading of Eaſt-ñůndia 
Ware, Nay, he could not ſet Tacks of the Fiſh 
of the Sea as being accidental, and the Sea 
init publici, wherein he could not hinder his 
Tenents to fiſh without oppreflion. But yet it 
was found that theſe Tiches might be valued 
and bought, (2) for theſe Reaſons. 1. The 
{:ind-filb is not valued as taken in alto mars, 
more than the Cuſtom of Goods is due, while 
the Ship is out at Sea. But as Cuſtom for theſe 
z due upon the landing of the Ship: So the 
feind Fiſh is exacted when the Boats come 
Shore, by vertue of their Landing, And 
therefore the Heretor had Intereſt to value the 
fme, as well as the Vicarage-teind of any o- 
ther Goods upon his Ground, But this is not 
imply upon the account that he furniſhed the 
Boats with a Harbour. For as the Teind be- 
comes due ipſo memento, that the Boats land 
upon any part of his Ground, albeit there 
were no Harbour: So the Heretor has Right 
to ſeek the ſame valued. Cuſtom and Teind 
again, are different Caſualities, conſiſtent to- 
gether: So as the Heretor may both value the 
Teind and exact the Cuſtom. Nor are any 
other imported Goods ſave Fiſh ly able to a 
Teind. 2. That which may be ſet in Tack 


(a) 22. July 1702. Sir James Hall of Dunglaſ- againſt 


the Moderator of the Presbytry of Dumbar, Lord Alexandet 
Hay Oc. ö 


ſome four, ſome ſix pounds Scots, ſome ef 


ſcrib'd in the Act of Parliament; and remit- 


Lora Bargany. 


1 
=; 6% - oa 
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for a certain Duty, may be valued and bought 
And it's the ordinary cuſtom throughout the 
Coaſt. ſide, for every Boat to pay, ſome two 


and ſome more yearly, for the Teind. uh con. 
munibus annis, one year with another. z. A. 
beit the Heretor of the Ground where the 
Boats land had no Right to the Stock of the 
Fiſh, he may value the Teind. For be hath 
no Right to the Stock of his Tenents Goods, 
and yet hath a good Intereſt to purſue a Valy 
ation of the Vicarapge.teind. 4. It's no rele 
vant Objection agairſt the valuing of Teinds 
Fiſh that the ſame is caſual and uncertain; For 
all Vicarage.tithes are ſuch for the moſt part, 


and yet may be yalued;Yea, ja&us retis is valus 
able. F. If che Teind-fiſh ſhould be allocat 


to the Miniſter as a part of his modified Si- 
pend, they behov'd to be valued : Ortherways 
there could be no clear Localicy; And the 
Heretors of the Pariſh could not know how 
far che modified Stipend is ſatisfied, and what 
Free-teind they have to buy. 

8. Albeit a Sale of Tithes purſued upon the 
Act of Parliament is only competent before 
the Commiſſion : Yet a purſuit upon a pro- 
miſe or conventional Obligation to ſell Tithes 
was ſuſtained before the Lords of Seſſion, 
who ordain'd them to be {old at the Rate pre- 


ted to one of their Number to determine the Cu 
price. (4) Since the valuing and ſelling d but 


(a) February 1682. Crawfurd of Aramillan arhinf rhe 
Tithes 
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niches is much the general Intereſt of the Nas 
tion; ö 
made through the unfrequent ſitting of the 
Commiſſion, to which Court the Determina- 
on in theſe Matters is thirled: It were not 


And yet but little progreſs is therein 


mils that the Parliament would authorize the 
Lords of Seſſion to value and (ell Tithes; E- 
ſpecially ſeing the rate and price of them are 
already fix d and determin'd by Law. 


a_— 


SECT. V. 


F AGions for Uniting, or Annexing and 
Dividing Pariſh-Churches, for Erecłing of 
new Churches, and altering the Situation 


of others: 
A® 

join ſeveral Magiſtracies and Juriſdicti- 

ons: (a) So Eccleſiaſtick Benefices 
have been frequently united upon Motives of 
Convenience and Advantage to the Church. 
As when two Churches ly ſo near together, 
and theBounds of theirPariſhes are ſo narrow, 
that one perſon may conveniently ſupply the 
Cure in both; Or, when both Stipends are 
but a competent Maintenance to one Miniſter. 
By the Canon Law the Pope only could Con- 


Fuſtinian for Reaſons of State did con- 


(a) Nov: 8, 24, 25, 26, 27, 28, 29. 
ſolidate 


inferior Benefices to Biſhopricks, upon preten 
of their meanneſs: Which Benefices at the 
Reformation were ordained to be provided 


Benefices united, whereby much of the Nati 


one of the Churches js ſuppreis d, and the o- 


0 4749 
ſolidate two Biſhopricks or larger Benefieg 
into one: (2) But the conjoy ning of Pajjſhy 
Churches was permitted to the ordinary, () 
with conſent of his Chapter. (c) The Pope 
us'd frequently to unite Parſonages and other 


again with particular Miniſters, whereof the 
Rents and Stipends were reſervd in the Gifis 
and Proviſions of the Titular Biſhops then 
made. The Canon Law doth not allow the 
uniting of Benefices lying within different 
Dioceſes. (4 } Nor of Benefices Patronate, 
either With others of that kind, or with Free 
Benefices. (e) 


2. Scotſmen went frequently to Rome to pet 


ons Stock was exhauſted and carried thither, 
This oblig'd the Parliament to diſcharge all 
Union of Benefices, and declare the purchalc 
ing thereof Treaſon. (f) But now the Unit. 
ing of Pariſhes is allowed, and the Commiſk- 
on are the proper and ſole Judges thereto. By 
the Union of two whole Parilbes, tometimes 


ther declared to be the common Church for 
all the Pariſhioners within the united Bounds. 


( a ) C. quod tranſ/ationem 4. Extr: de officio Legati: C. di. 
eimas in fin: 16. qu. 1. ( © C. ficut unire 8 Ext: de Exctſſ | 
bus prælaterum. (c) C. dudum 1. de rebus Eccleſia non lie Feby 
nepdisin 6. (d) Bengeus de beneficiis ad vocabulum 914+ Wl 7s, 
dam cap: 3. S. 3, N,5, (e) Ibid. N. 6. 7. (f) 48 44 
Parl: 6. Ja: 3. 9 
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zu the Pariſh of Perſtoun at the Inftance of the 
fal of Eglingroun, was annex d to the Church 
of Dregborn: Both being ſmall Pariſhes, having 
nean Stipends, and none of the Lands of Perſ- 


n lying beyond two Miles and a half from 


de {aid Church. (4) So the Kirks of Innerari- 


and Meat bie having been Fourty Years ſerv'd 
ane Miniſter, the Lords upon Repreſenta- 
jon that the Church of Innerarity was ſeated 
1 the middle of both Pariſhes, and that Mea- 
e Church was Ruinous ; united them with 
conſent of the Heretors. (5) And if neither 
of the united Churches be in a place where 
the Generality of the Pariſhioners may eaſily 
repair to; then both are demoliſhed, and a 
new one erected about the Center of the com- 
mon Pariſh. Sometimes two Pariſhes are fo 
mited, that both Churches are kept up to be 
err d by one Miniſter Alternatively ; who 
reaches in each of em, only every other Sab- 
hath: Such was the caſe of the Pariſhes of 
Chanery and Roſemarkze ; But in regard at the 
Union the Church of Ehanery was Ruinous, 
and that of Roſemarkie had been lately Repair- 
ed ; The Heretors were declared lyable only 
to repair and maintain their own reſpectiuve 
Churches. * When Patronage obtained, 
and Churches belonging to different Patrons 
came to be united, they were allowed to pre- 
ſeat Miniſters alternis vicibus, or by turns: (4) 


(2) 26. February 1668. (b) 24. July 1667. (e) 
me 2. 1670, John Biſbop of Roſs, (d)] A 3, Park 22. 
» 01 


. And 
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And the Patron of the greater Benefice to be 
the firſt Preſenter. (a) Becauſe the leſſer be 
ing always annex'd to the greater, that re 
mains the Principal and Mother Church, (5 i 
But it one was ſuffered to preſent thrice ſuc- * 
ceflively without being que ſtion'd, he acquir. 3 
ed thereby a Poſſeſſory Title to preſent for 
the next time alſo: Tho the other Pation 
might have declai'd his Right for the future, 
(e) According to the Canon Law, no Tem- 
porary Union of Benefices could be made, a 
during any perſons Life. (4) For, Dum agi 
tur de cauſis faciendæ Unionis, maxime Cavendin 
eſt ne perſona magis quam Eccl.ſiæ favor atim- 
datur. (e) | 

3. Sometimes a larger Pariſh is diſmembred 
of ſome Lands, to make up another. And 
theſe are often annex'd quoad curam animarum 
only: As che Lands of Newhaven aie united 
to the Pariſh of North - Leitb, and vet pay Si 
bend to the Welt-church at Edinburgh. Such ai 
Annexation transferts only curam animarun, - : 
when there is not as much Free.teind of the " ” 
Lands betind, as will compenſe the Miniſters * 
loſs in his Stipend by the Diſm<mbrarion, ah 
But if there be, then the disjoin'd Lands b. (cf 
come a Subject affectable by a Stipend io the 4 
Incumbenc whoſe Pariſh they te annex d to. - 


petitic 
aldie, 

ſenier 
of Au 
Kincar 
Lands 
and g 
port 

thing 


(a) Mackenzie Obſerw: on the ſaid Ack. (bh) Arg. C. u. 
colentes 3. Ext: de ſtatu monachorum. (c) Mac kenxic Obſerd: berto 
en the 7 Att 1. Parl: Ja: 6. (d) Bengeus de ben: fic: ad ui. 
cabulum quædam cap:; S. 2 N 8. J Arg: cap: 1. vers: 
maxime ne plus faviſſe perſone Ext: ne ſede vac: alig imo: 
Bengeus Ioid. N. 7, ; 


(a) Lands 
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% Lands are frequently diſſolv'd from one 
Pariſh and annex d to another, upon the ac- 
count of a nearer and more eaſie acceſs to the 
at rei Church. So, Thomas Elpbingſton of Galderhal 
. (N :btain'd his Lands of Carſie diſmembred from 
fue. the Pariſh of St. Ninian; In reſpect of their 
* litance from the Church, and the Ways be- 
n ber ing Impaſſible through Moſs, Sea-tides, and 
85 broken Bridges: And got them annex d to the 
Te. Pariſh of Airtb. (b) Mr. Jobn Malcom of Bal- 
em de got his Lands disjoin'd from the Pariſh of 
lucbterdiran, and annex d to Ballingrie, upon his 
Petition and an Act of the Presbytry of Kirk- 
aldie, finding the Alte ration neceſſary and con- 
ſenient: Without prejudice to the Miniſter 
wy of Auchterdiran's Intereit. (e) The Earl of 
Kincardin procurd a Diſmembration of his 


to be 
er be 


de, as 
m agi. 
endum 
Aten. 


* Lands of Kincardin from the Pariſh of Culroſs, 
u and got them annex d to Tulliallan, upon a Re- 
y Si port of the Presbytry recommending the 

Such ting as fit to be done. Some Lands being 
al limembred from one Pariſh,and added to an- 


other withina different Diocie, the Diſmem- 
of the . . - 
bration was reduced, in reſpe&it was not on- 
niſters : Su » 
ation a Derogation to the Juriſdiction of one Bi- 
ds be- bop in favours of another; But alſo did cut 
o tdb off the former Miniſter from ſo much of Sti- 
to bend as the Free- teind of his Parish could not 
make up. (4) Another Decreet obtain'd in 
66 the year 1650, diſmembring the Lands of Lam- 


Ohle bertoun from Ayton-Church, and annexing them 
c: 4d Vi "TIE 

. v (a) Vid: ſup: ſet: 2. N. 4. (b) February 15. 1665. 
imo: (e) 21. July 1669. (d) February 19, 1662. Earl of King- 
torn end others, againſt Walker Miniſter at Auchtertool, 


Lands 


to 
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to Merdingtoun, was reduc'd for not prodygi, 
on upon theſe Reaſons; 1. The Lands an. 
nex'd lay more convenient to the Parish. 


able tc 
his Int. 
the 


church they were taken from. 2. The Stipend eat 
thereof by the Diſ.union was rendered very nd fe 
inconſiderable; Nor was the Miniſter of, ot 
toun called to the pronouncing of that Decreet Nation 


And 3. The King as Patron was prejudg d Hit of 


(2) of which Decreet Reductive there being 
a Reduction purſued by the Miniſter of Mm 
dingtoun upon theſe Reaſons ; 1. The Decreet 
in the year 1650 was juſt, having proceeded 
upon a Perambulation conform to the Act 
Parliament, and the Presbytries Report of che 
convenience and neceflity thereof, and theWint i; 
Heretors Supplication. To which the Mini- em t! 
ſter of Aytoun could not then be called, in fe- 
ſpect the Church was vacant at the time: And 
there was abundance of Teind in the Parish 
to make up his loſs by the Diſunion. 2. 
Lambertoun continue united to Aytoun, Long er Ch 
macus ſhould return toMordingtoun from w hence io 
it was disjoin'd: As in the caſe of BeneticeMay, ( 
excambed, whereof by Law the one itandM the « 
bound for the other. And 3. The King hadMipend 
no prejudice. The Lords of Commiſion alWhereo! 
foilzied from the Reduction in ſo far as con acm 
cerned the Diſmembration, and reduc'd uu ar, th 
the Stipend payable out of the Disjoin'd Land e Her 
Which they ocdain'd to be equally divided bees mi 
twixt the Mini ers of Aytoun and Mordingtoun: tectior 
But the Miniſter of Aytoun was not found h. 
(a) February a5. 1663. Hume Miniſter of Aytonn gail 
Ramſay Miniſter of Mord ingteun and others, bl 
ay 


(a) Fe 
edimns 
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Presbytery was reduc d ſummarly upon a Sup: Chur 
plication, as being ipſo facto null: (4) F br Þ 
the Presbytery has no power to erect, but 
only to repreſent the Conveniency thereof t 
the Commiſſion. Orders for building of ney 
Churches have ſometimes been obtain'd fro 
the Commiſſion, upon a Bill given in to them 
with the Presbyteries Recommendation ; ang 
ſometimes upon Report of a Viſitation ay 
pointed by themſelves. Mr. James Row Mi 
niſter at the United Kirks of Strowan and Ms 
nivaird having purſu'd his Pariſhioners fo 
building him a Church; The Lords of Com 
miſſion () recommended to the Biſhop o 
Dumblane to conſider the Situation of the Pr 
riſh, and where it might be built moſt conve 
niently. Upon whole Report, the Churdl 
was ordain'd to be erected at Enoch, to lerv( 
both Pariſhes, and the Heretors to ſtent them 
ſelves for that effect: With Certification, | 
it were not built betwixt and Whitſunday 1668 
the preſent Church of Strowan ſhould be th 
common Church for both Pariſhes ; and pub 
lick Worſhip was appointed to be perform! 
in the mean time as formerly. 
5. Where a Church is found to be incom 
modiouſly ſeated, an Order of Commillio 


may be got; upon Application of the Pariſhic 
ners, or the majority and moſt conſiderable Tran 
em, for ſetting up another in. a more props Parli 
place about the middle of the Pariſh, and de (2 
claring the ſame, when built, to be the on c 
8 | wy 25: le 
(a) January 22: 1662, (b) January 29; 1667, cheſter 


Chute 


n 
a Sup: Church of the Pariſh : They giving Security 
) Fo br building the new Church as good as the 


former; whereof no Expenſe ſhould be laid 


b, bu | | 

of 6 pon thoſe of the Pariſh, who expreſs' d their 

one viſſent from the Tranſplanting, by Proteſtin 
painſt it. (2) The Pariſh: Church of chil: 


1 fro 
them 
; ane 


rie being Tranſported as Incommodious to 
ſundry of the Heretors, and a Locality ſettled 
n ap" the Minifter with a Glebe, Manſe,” and 
» MI rats adjacent to the new Church; The Lord 
1d % Var was declared Patron, and the Glebe given 
ers tO Cunninghame of Brounkill; in lieu of his 
Right of Patronage of the-ſuppreſt Church of 


Com | 
hop off Trvile. (5) AWarrand obtain d for chang- 
he pi ing the Seat of the Church of Haſſindean was 


conve reſcinded, and counter Orders given to de- 
"href noliſh the Church, and tranſport the Materi- 
o e i to a more proper place near Bruxbolm, for 
then building it there de nove. In regard the firſt 
tion,! Remove was made only to gratifie ſome par- 
» 16690 ficular perſons, and found incommodious to 
be th moſt of the Pariſhioners: Which was atteſted 
id put by the Arch-Biſhop of Glaſeow. And Letters 
form Vere ordain d to be iſſued out at the Inſtance 
of Sir Wilixmi Purves the Church-Solicitor, 


incoml for charging the Heretors to meet and ſtent 
miſo} themſelves, and name a Collector. (e) 

1riſhi 6. Sometimes Pariſh Churches are Erected, 
able d Tranſplanted, United, and Divided, by the 


Parliament. As the North Church of Leith 


(a) February 12: 1673: Lora Bargany contra Cathcart 0 
16 on Carleton and Boid of Pinkel. (b) July 1 ca 1653. (e) 4 

6 25: 1666: Duke and Dutcheſs of Buceleugh againſt Scot of Hay- 
67. cheſters and ot her in : 


Chure Dd 3 Was 
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cted into a Pariſh Church by the 18. 
Parl. F. 6: (4) And the Church of Ballin, 
by his 22. Parl. (5) The Church of Galant 
Was tranſlated to Dirletoun by the Parliament 
1612. Sometimes the Parliament, upon Ap. 
plication made to them, refer'd the Determi- 
nation abſolutely to the Commiſſion : As was 
done with the Petitions of the Pariſhioners gf 
Roſeneath, deſiring their Church to be tranf. 
ported out of the Iſle of Roſeneath to the Lands 
of Ardinconnel, as a more convenient place; 
of Fobn Earl of Vigtoun, and other Pariſhioners il» 
of the Pariſh of Leinzie, craving the Seat of 
their Church might be chang'd from the weſt 
end of the Pariſh, to ſome more commodious 07 40 
part near the middle; and of Jobn Lord Hy j Lo 
of Tefter, and the poſſeſſors of the Lands of , 
Rodonno, for declaring theſe Lands to be a part 
of the Pariſh of Lyzs, and for a Warrand to 
the faid Lord Hay to build a Church upon the 
moſt convenient place of his Lands of Rodonn 
or Megget, for ſerving the Inhabitants at ſuch 
times as they might be hindered by. Storm from 
coming to the Church of Lynsz and of the 


touchit 


Miniſter of Chrifts-Kirk at Udney, deſiring to Bain 


be ſufficiently provided with a conſtant Local WW pxnd: 
Stipend. (e) Sometimes the Parliament re- 2. 

mitted ſuch matters brought before them to ¶ out o 
the Commiſſion with particular Inſtructions: ¶ *ipe 
As they did with the Petition of Thomas Burnet left t 
of Leyes, craving a new Church to be erected I are p 
within che Pariſh of Fettereſſo. (d) 


(a) Amo 1606, (b) 1617. (c) 4# 5: Part: 23:7: l N. 
6. (d) bid. 4 
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7. As the Commiſſion is the only Judicature 
laing power to model and allocat Stipends to 
Kiſters value and fell Tithes; annex, unite 
ind divide Pariſhes ; ere& new Churches, 
d alter the Situation of others: So theſe 
things being done, the Lords of Seſſion are 
he proper Judges for diſcuſſing emergent 
points of Right; which gives me a fair Hint 
o paſs to Aftions competent before them 
wuching Miniſters Stipends, and Tithes. 


— 


CHAP. X. 


(f 4Fions for Miniſters Stipends before the 
Lords of Seſſion. 


ERARD Arch-Biſhop of Tours 
wou'd not have Miniſters purſue 
for Tithes, or procure their pay- 
ment by force. 2) But in this 
corrupt Age, there is often a ne- 

eflity upon them to uſe the Remedy of Law 

zainſt ſuch as unjuſtly withhold their Sti- 
pends. | 
2. Miniſters with us are either maintained 
out of the Tithes of their Pariſhes, or are ſimple 
ſipendiaries, The former again are either 
ft to the proviſion of the common Law, or 
are provided by Decreets of the Commiſſion. 


'q : ) 1homaſſn Ia Diſcipline del Egliſe, Part 3: Liv: 3: Chop: 
;N; 5, 
2. By 
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3. By Miniſters, whom only the common ber w 
Law provides, I mean ſuch as are in poſſeflionM ys 2 
of Benefices by virtue of the 102. A&, Par] Ml pcdly 
158 r. Who have the ſame Right to the Tithe Ml Heret 
of their reſpective Pariſhes, as the Popiſh Ec.M we tl 
cleſiaſticks had before the Reformation. (,)Mhycten' 
And may purſue Actions Petitory and Poſle(. WM zzain! 
ſory, and Actions of Spuilzie,as well as any other ¶ Duty 
Teind Maſters. The benefit of a PoſleſloryM ye m 
Judgment is competent to them upon ſeven Wad! 
Years quiet poſſeſſion, without any other 
Title. (6b) And thirteen Years poſſeſſion is 
a preſumptive Title, (e But now the Ads 0 
Parliament 1690 and 1693 have given to Pa- 
trons the Right of Reverſion of theſe Beneſices 
by whom they are redeemable from the In- Vad! 
cumbents, upon their getting competent Sti- Ann 
pends modified by Law. ſet v 
4. Miniſters whoſe Stipends are eſtabliſhed good 
by Decreets of the Commiſſion, have either pact 
Modifications only, or Modifications and Lo- nett 
calities. | to th 
5. When a Miniſters Stipend is only modif - obli; 


5 ed, it affects the whole Tithes out of which ever 


it is modified; and may be exacted from an tri 
Heretor intrometting, or poſſeſſor, whoſe ceiv 
Tithes will go fo far; or fo much on't accord-M the 
ing to their Extent, (d) Or from an Appry- Wat 


(a) Stair Inſtit: Lib: 2: Tit: 8: & 26. (b) November 25: Dut 
1665: Peter contra Mitchel ſon, July 18: 167 1: Earl of Hume 
contra Laird of Ry/law, December 6: 167 2: Veatch contra Wea- 
therlie. (c) Hope Improbation, Biſhop of Galloway contra th! (; 
Prebendaries of the Chappel Royal. (d) July 6: 1625: Mu 
roun contra Scot of Harden. December 3: 1664: Hu: chiſon conti Mar! 


Earl of Caſſils. 
| ſer 


CC ans-1l. 


er who might have incrometted. (4) Nor 


mmo 

efion yas a Miniſters accepting a Precept not ex» 
Pari, prefly in full ſatistaction, found to liberat the 
Tithe Heretor, except for what was receiv'd by vir- 
h Ec. ue thereof. (5) Yea there is Action come 
(e Myctent to the Miniſter for his Stipend, even 
ofleſ- WM againſt the Tenents pay ing boya fide a joint 
' other Duty for Stock and Teind. ( c ) Nay, what's 
eſloryM jet more, the Duty of a Back-Tack ſet by a 
ſeven Wadſetter of Stock and Teind for his Annual- 
other rent only, was not exeemed from the Mini- 
on is ers pretenſions. (4) Where a Parſon having 
Its off {et a Tack of the Tithes of his Pariſh to one 


to Pa-ff of the Heretors, who wadſet ſome of his Land 
efices, MW with the Tithes thereof, and got from the 
ie In- Wadſetter a Back-Tack for payment of the 
it Sti- Annualrent of the Money for which the Wad- 

ſet was given: The Parſon was found to have 
liſhed good Intereſt to require the Tack Duty, as a 
either part of his Stipend, from whatſoever Intro» 
d Lo- netter with the Tithes of the Pariſh, effeiring 

to the Extent of their Intromiſſion; and not 
odifi-WF obliged either to ſeek the Duty in parcels from 
vhich i every particular Medler, or yet to be re- 
n an ſtricted to his own Tackſman; And the re- 
whole ceiving of the Wadſet of Stock and Teind with 
cord-W the back- ſetting of both, ſuſtain'd to make the 
ppry- Wadſetter liable to the Parſon as Intromettor 
„„ vich the Teinds, for ſo much of the Tack 
Hos Duty as the Wadſet Teinds did extend to. 


c le 

—_ (2) December 20: 1622: Preſteun contra the Miniſter of 

: Mur. | b) November 9: 1677: Rutherfoord contra 

cms Murray. (c) February 19: 1629: Kirk contra Gilchriſt, (d) 
March 21: 1633: Keith contra Gray and Carmichael. 
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But afterward (4) it was found, that the 
Wadſetter, as deriving Right from the prin. 
pal Tackſmen, was not liable to pay the whole 
Tack Duty to the Parſon, but only that pro. 
portion which the Wadſet Lands were in uſe 
to pay before the Tack of Rental Bolls; the 
taking whereof, without Inhibition us'd, wa 
no interruption of old uſe of payment againſt 
him the Wadſetter, albeit it was ſufficient 3. 
gainſt the principal Tackſman himſelf. But 
then the Heretor, Appryſer or Wadſetter di. 
ſtreſs d gets a proportional Relief off the reſt ; 
and Tenents an intire Relief off their Maſter, 
6. Though when a Stipend is only modif- 
ed out of the Tithes of a Pariſh, tis a Burden 
affecting the whole: Vet when the Tithes o 
certain Lands are allocat for pay ment ol it, 
Intrometters only with theſe Tithes are liable. 
) And the Miniſter has no Title to any 
Tithes without the Bounds of his Locality, 
e) But yet a Miniſter was not bound up by 
a Decreet of Locality never own'd by himor 
his Predeceſſors, from ſeeking a larger Stipend 
out of the Tithes of his Pariſh conform to 
thirteen, Years peaceable poſſeſſion. ( 4 )M 7. 1 
A Charge upon a Decreet of Locality for three MW difcati 
Chalders of Victual was ſuſtained to the Mini- Worm t 
ſter, although no Victual was payed in the bereit 
Pariſh. (e) And a Stipend being local'd up- ¶ been t 
| accord 
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(a ) July 23: 1633. Inter eoſdem. ( b ) Stair If i 
Lib: 2: Tit: 8 $30. (c) Arg: Dec: January 19: 1669: (2) 
Ear! of Athole contra Robertſon of Strowan, ( d ) Neven. Miniſter 
ber 1676:. Semple contra his Pariſhioners, (e) Aim 7: 17 
Miniſter at Dalmellingtoun againſt Cunninghams of Milcraig. Newmaj 
0N 
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n Tackſman of Tithes, a ſingular Succeſſor 
othe Right of em was found liable in pay- 
nent. (4 ) A Miniſter having charg'd for 

yment of the Bolls contained in his Decreet 
{ Locality, the Debtor was ordained to de- 
one upon the prices he got: Albeit he had 
offered the Fiars, by way of Inſtrument, with- 
ſeven days after the Charge; and produced 
Receipts of the Charger and his Predeceſſors 
br inſtructing, that they were not in uſe to 
wplife the Bolls in ipſis corporibus. ( It be- 
ng highly unreaſonable, to oblige a Miniſter 
w accept the Fiars, who buyes Victual himſelf 
it Mercat Rates. Bui a Muiſter having ae- 
epted a Precept foi is Stipend-Bolls from 
the Titular of the Tithes upon an He- 
xtor of the Pariſh, who entered in payment 
er the ordinary time of delivering the Sti- 
rnd was paſt, but did not ſatisfy the whole; 
and the Ticular having upon a Charge made 
Offer of the remaining Bolls under Form of 
Inſtrument, which the Miniſter refus'd: He 
the Titular was only found liable accordin 
0 the Fiars. (e) it 

7. The Bolls in a Miniſters Decreet of mo- 
dincation or Locality ſhould be payed con- 
form to Linlithgow Meaſure, if no Meaſure be 
therein ſpecified : Unleſs the Miniſter hath 
been thirteen Years in Poſſeſſion of uplifting 
«cording to another Meaſure ; or the modi- 


(2) Inter eoſdem, (b) February 21: 1699: Houiſon 
Miniſter of Inverask againſt Sir William Sharp. (c) Februa- 
? 7: 1705: Liver Miniſter at Mertoun againſt Haliburtoun of 
Newmains, 

| fied 


1 (428) W 
fied Stipend would fall ſhort of the Quantity 
in the Act of Parliament by Linlithgow Mes. 
ſure. For in ſuch a Caſe the Lords found 
that the Miniſter ought to be pay'd conform 
to the Meaſure of the Shire, within which 
the Pariſh lay. (49 

8. Where, in Infeftments of Erection, the 
Reddendo is a Blench Duty, and ſo much beſide 
for Stipend to the Miniſter, ſuch a Stipend is 
not Debitum Fundi, ſeing the Reddendo relates 
not to Lands, but to Teinds, which are only 
a Benefit ariſing out of the Lands, and ſo no 
more affects the Ground than Teinds do. 

9. Miniſters are ſometimes oblig'd to purſue 
not only for payment of their Stipends; but 
even for the Sum that is modified for Commu 
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nion Elements. To pay which the Hereton i ne Lo 
are liable, tho the Communion be not adn Amon 
niſtrated. (5) But according to Sir Gem 3 
Mackenzie, (e) it ſhould be given to the Poor eckor 
in that Caſe, and not to the Miniſter. Je ,..c. - 
he has then the Application. So a Miniſter vas fo 
purſuing for payment of a Sum modified in ;..q;. 
his Decreet of Locality for Communion Ele end 

ments obtain'd Decreet upon an Offer to put prefer 
it in che Poors Box of the Pariſb. (4) hs C 


10. Simple Stipendiary Miniſters are thoſeſ tent t 
within Burgh, who having no Land wart Pa- 
riſh, or being only ſecond Miniſters where 
the firſt have the Tithes, are maintain'd upon 
Gifts and Mortifications ; or a voluntary Con- 


() June 27: 1667: Miuiſter of Dalrymple contra Ear! 
.Caſfils. (b) Ad 54: Parl:3: J: 6. (c) Obſerv: on the ſail 
At, (d) November 29: 1679; Birnie contra Earl of Nithſdat 
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(429) 
bution of the Inhabitants ; or Annuities | 
aid upon them by Order of Parliament, ac- 
cording to the proportion of Houſe Rent 
hey pay. Stranger-Inhabitants within Burgh 
ho are not Burgeſſes, but have Advantage 
the Miniſtry , may be ſtented for Stipend. 
Bit all Members of the Colledge of Juſtice are 
mviledg'd. (4) The priviledges and Im- 
nunities of the Colledge of Juſtice are of a 
Date with the Inſtitution thereof, and have 
keen ſince ratified by many Acts of Parlia- 
nent; particularly by the only Act of Queen 
Marys ſecond Parliament, which ſeems to 
have been conveen'd for that ſole end. Their 
ſpecial priviledges within the Town of Edin- 
hgh, and Liberties thereof, were declared by 
the Lords of Seffion in foro contentioſo: ( b ) 
Among which the Immunity from payment of 
Annuity for the Miniſters Stipends is expreſly 
reckon'd. And upon that Decreet of Decla- 
rator an Act of Sederunt was made. A Burgh 
was found to have no power to ſtent their He- 
retors for any part of a ſecond Miniſters Sti- 
pend, not due by Law, Conſent of Party, or 
Preſcription. (e) The priviledge of Decenna- 
is & Triennalis Poſiefio was not found compe- 
tent to the Miniſters of Edinburgh, upon thir- 
teen Years payment of an Annuity, effeiring 
to Six of the Hundred of the Rents of the 
Houſes ; albeit the ſaid Annuity was deſtin'd 
by Act of Parliament as the Fund of their Sti- 


(a) Af 276: Parl: 15: Ja: 6: Mackenzie Obſerv: on the ſaid 
48. (b] February 23: 1687, (c) July 22; 1668: Febru- 
#1) 1; 1669; Boſwal contra Town of Kirkalaie, 


pends: 


"HIP BJ) 
pends: In regard they neither had Right 
thereto Jure Communi, but only ex Provifims 
Hominis; nor was it payed to themſelves, but 
to the Town for their behoof. And it might 
have been applyed to another uſe : Since the 
Miniſters Proviſion was not reſtricted to the 
Annuity ; but the Town was liable to them 
for ſuch a Sum yearly, which, tho no Annu. 
ty were recovered off the Inhabitants, behoy's 
to be made up out of the Common Good, (4) 
An Heretor who oblig'd himfelf ro pay the 
Miniſters whole Stipend, and to relieve another 
thereof, was only found liable for the propor- 
tion of Stipend payable to the Miniſter the 
time of the Obligement, and not for poſteri- 
or Augmentations. (bh) | 

11. Miniſters heretofore were in uſe to 
procure Decreets conform upon Decreets of 
Locality obtained by their Predeceſſors; which 
piece of Diligence being found unneceſſary, 
inconvenient, and chargeable : An Act of Se. 
dierunt was made, (c) declaring it needleſs for 
any Miniſter to ſeek for a Decree: conform 
upon his Predeceſſors Decreet of Locality ; 
and that upon a common Bill given in by 2 
Miniſter with his Act of Admiſſion, and De- 
creet of Locality, tho obrain'd by his Prede- 
ceſſors, Horning might paſs againſt thoſe liable 
for his Stipend, General Letters of Horning 
(that is, which do not expreſs nominatim the 
perſons to be charg'd are allowed, for Im- 


(a) February 23: 1687: The Members of the Colledge of Ju- 
ſtice againft the Town of Edinburgh, (b) January 1688: Mac- 

» Kenzie contra Viſcount of Oxford. (c)] June 227 1687. 
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letters are effectual, not only againſt the per- 
s decerned in the Decreets, but alſo afainſt 
tir Heirs and Singular Succeſſors poſſeſſing 
de Lands affected with the Localities. (b) 


ut Summar Horning was not ſuſtain'd at the 
Intance of a Miniſters Executor for his Sti- 


ends, need not to carry the Goods to the 
Mercat-Croſs of the Head Burgh of the proper 
iſdiction ; but may compriſe them on the 
Ground where they are by honeſt ſworn Men. 
4) No Suſpenſion of ſpecial Decreets for 
Miniſters Stipends can paſs, except upon Pro- 
luction of Diſcharges, or upon Conſignation 


of the Sums charg'd for, and if Vicual be the 


wbjet of the Charge, 100 Merks muſt be 
anſign'd for each Chalder, and proportional» 
y, where leſs than a Chalder is charged: 
Wichout prejudice to the Lords of Seſſion to 
nodifie more or leſs at the diſcuſſing. Ce) 
Ations for Miniſters Stipends commenc'd in 
inferior Courts cannot be Advocated 3 Suſpen- 
ſons of and Actions for them before the Sefli- 
on are diſcuſs d ſummarly, without running 
the Courſe of the Roll; and Suſpenders, a- 
gainſt whom Letters are found orderly pro- 
ceded, ſhould be decern'd in a fifth part more 


(2) Af 13:Sefſe 2: Parl: M and M. (b) Stair Inſtit: Lib: 
& Tit. 47:Y 4, (c) December 17: 1623: Relict of the Miniſter 
f Livineſtoun contra Pariſhioners. (d) A 21: Seſſ: 3: Parl: 15 
Ch 21 (e) Af G: Seſſ: 1: Parl; 2; Ch; 2. 
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gement of Decreets of Locality. (a) And theſe 


end. (c) Miniſters poinding for their Sti? 
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32 3. 
at leaſt, than the Sums charg'd, for Expenſs 


11. 
and Dammage. ( a ) g 4 
1 Tis no good Reaſon againſt the peyf ng the 
** of a Miniſters Stipend, that he is Ric dat th 
and other ways well to live in the World, („auch 
The Quakers cannot comprehend why an end cc 
should be obliged to contribute to a Miniſter Stip 
Maintenance; but ſuch as are taught by him ſribe 
Which perverſe Notion gave riſe to the mern ume t 
Conceit ofthe Barber, who pretended as good de pr 
Right to Shaving money from the Parſon taMDebto! 
whom he never performed his Office; As H mortifi 
the Parſon had to claim any part of his StiMrial P. 
pendfrom him, who, though a Pariſhioner, cam ¶ lued fe 
never to Church, and had no Benefit by th fers St 
Preaching or other Miniſterial Duties. Asi ot oth 
forſooth Men were left equally indifferent ii e I 
the choice of their Miniſter and Barber: AlWhreſcr! 
fancy fo abſurd, as none can digeſt, but a Se i the 
of Men who have no other than FerohouunMWljabie, 
Ordination among them. Cc) Theſe people ter; 
(who don't judge of things from the Principle of th 
of Reaſon and Juſtice, but by an unaccountWportio 
able Light within them) pretend their Com pyme 
ſcience does not allow them to pay Titbeſ the 
to a Miniſter. Some of em are ſo obſtinate iii vere 1 
the Matter, that rather than do it, they will] hey 
go to Priſon and ly there; Others who at feinſt 
more peaceable, chuſe to pay their Land- om ſcript 
more Rent, that he may free them from Tin Ls n 
thing. Niper 


(a) 48 27.Sef* 5, Pari: I. S M. (b) Bronemmn iff (a) 
jure Eecleſ: lib; 2. cap: 5: N. 1. (c) 1 Kings, 13. © 33 ſerv. 


13. K 


. 
13, As our Law has indulg'd to Miniſters 
ſummar and priviledg'd Execution, for make 
ins their Stipends effectual by pay ment; For 
that they are commonly ſuppos'd not to have 
nuch to depend upon beſide their Stipends, 
and conſequently unabie to want em long: 
Y Stipends not purſued within five years pre- 
ſcribe quoad modum probandi; Ccaule after that 
ime they are preium'd to be pay'd; unleſs 
the preſumption can be taken off by the 
Debtors Oath, or by Writ. (4) Nor was a 
mortified Stipend exe2m'd from this Quinquene 
nial Preſcription. (5) An Heretor being pur- 
lued for payment of a proportion ot the Mini- 
ſters Stipend ſpecially localled upon the Lands 
of other Hetetors, and uplitted from them by 
the Defender's Predeceſſors: He alledged 
Preſcription upon the 9. Ad Park 1669. And 
it the Claim preſcriv'd as to thoſe principally 
able, it cannot ſubſiſt againſt any Intromet. 
ter; unleſs it be proven by the Oatl:s 
of the principal Parties, that their pro- 
portions of the Stipend are ſtill reſting. For 
payment to the Purſuer would not aſſoilzie 
TitheWat the hands of the Heretors whoſe Teinds 
late ii vere intrometted with ſine titulo. In regard 


y will they could not be bound to allow a Debt a- 


o ate inſt which themſelves were ſecucd by pre- 
d lord ſcription. It was Reply'd, That the Defender 
n Tia Y25 not purſued as immediately ly able for the 

Nipznd, but as having in his hand ſine cauſa 


(a) A4 9. Seſ. 1. Parl. 2. Ch. 2. (b) Mackenzie Ob- 
ſevꝛ on the ſaid AG, : 
E e theſe 
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7 
theſe quantities of Money and Viaual pay: 
able to the Miniſter by other Heretors: Inſo 
far as he took up the whole Tithes of the pz. 
rish, notwithſtanding the Miniſter's Decree, 
of Locality. And as a Miniſters Factor would 
certainly be lyable much longer tha five years 
to hold compt for Stipend uplifted by him: 80 
this Action founded upon the common ground 
of Eaw, quod nemo debet alieno damno locupletari 
mould run the courſe of long Preſcription 26 
gainſt the Defender as Intrometter, negotiorum 
geſtor, or ſomething leſs favourable. And the 
Difficulty ſuppos'd in cafe the Heretor ſhould 


purſue Repetition, is imaginary. For albeit Poſſe 
Within the five years they might have purſued An 
the Defender either to refound, or to procure th 
the Miniſter's Diſcharge ; they had no longe 4 "as 
Intereſt after elapſing of the Quinquennium. Ane bi h * 
if the Defender had any fears of being after yr 
wards called to account by them; he ſhoulc 15 - 
have cited them with the Miniſter in a mule thy 
tiple-poinding, and then the Miniſter woulc y 
have been prefer'd. The Lords before Anſwe vi i 
allowed the Purſuer to prove the Defenders 'b } 
Predeceſſors Intromiflion with the Teinds Net 
and that they were in uſe to pay the Miniſters fy 
Stipend. (a) | 45 
iP 
. ( 
| a) 15. January 1704. Miſtriſs E Earl i 
6 2 . 5 January 1704. 4 ;ftriſs Eccles again#t the Seque 
N done 
ſert, 
conte. 
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CHAP. XI. 


of AGions about Tithes falling under the 
Cognizance of the Lords of Seſſion. 


CTION in general, as my Lord Starr 
defines it, is A proſecution by any 
Party of their Right, in order to a Fu- 
dicial Determination thereof. (a) Acti- 
ons with us are either Peritory, or 

Poſſeſſory, or Declaratory. Petitory Actions 

ae thoſe whereby we purſue Reſtitution or 

Delivery of any thing, conform to ſome Real 

or Perſonal Right. In Poſſeſſory Actions the 

Purſuer doth not found upon the Point of 

Right, but upon Poſſeſſion only. Declarato- 

Actions are only for Declaring and Eſtab- 

liking ſome Right or Poſſeſſion, without a 

Concluſion of any thing to be done upon it; 

And are us'd when there is Competition of 

Rights. (b) 

2. No part of our Law hath furniſhed more 

Debate & variety of Action, than the Matter 

of Tithes: And they have frequently been 

the Subje& of Quarrels. To prevent which, 
the Privy Council have ſometimes interpoſed to 
dequeſtrate them when contraverted : As was 
done September 1608, with the Tithes of Dy- 
ſert, that the Lord and Patrick Sinclair were 
contending for, which, by Council Letters, ei- 


(a) Inflit, lib, 4. tit: 3.9.20, (b) 1bid. 5. 47. 
E 02 ther 
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ther Party were diſcharg'd to intromet with and 
the Laird of Bogie as a Neuter-friend appoint. 
ed to colle& and keep for the behoof of hin 
who ſhould be found to have beit Right. 

3. There are Peticory and Polletiory Agi. 
ons, and Actions of Spuilzie competent for 
Tithes: And that not only to Miniſters in 


upted 
by eitt 
(a) at 
Offer 
Teind 
corpors 


off uſe 


particular, of which I have treated in the 4. 1 
foregoing Chapter; But alſo to any other execut 
'Teind-maſter. A poinding of the Ground i bn as 
an ordinary Petitory Action proceeding upon it is d 
an Infeftment of Annualrent out of Land For C 
But poinding of Tithes at the Inſtance of a inferic 
perſon having Right by Infeftment to an Au- tion e 
nuity out of them, was found unwarrantable I legal: 
(a) For though Poſſeſſors and Intrometter ¶ Reloc 
with the Tithes are lyable to ſuch as hae ing o 
Right thereto, the ipſa corpora cannot be pein- like E 
ded. Tithes afford ſometimes a petite and P 
Action according to Tack or 'Tacite-relocationM ſeque: 
or ule of payment, which imports a verbal ters li 
Tack. Tacite-relocation doth not only defend impo\ 
the Poſſeſſor from being lyable in any higher ſumm 
Duty for his Tithes, chan according to fo. befor 
mer uſe of payment; (b) But alſo it is allow on, 
ed as a good Active Title to purſue for Teind\if (e) 
(e) Tacite-relocation or uſe of pay ment ob- 77 
) 


| lige no longer than both parties continue 0 
G acquieſce therein. And therefore it is intet- 


442 
( a ) Sir Patrick Hume againſt the Lady Plendergeſt. (b. Birnie 

| 28. November 1676. Sheil contra Pariſhioners of PreStounhangi, of Eg, 
| January 19. 1669. Earl of Athole contra Robertſon of Stroma. * <> 
| ( c ) January 16. 1663. Earl of Errol contra Tenents of Uri 20 
Jide ſupra Chap. Go Sect. 4. N. 13. ; | Tait. 


 rupted 


37 ) 
and mpted by Inhibition in Parſonage-tithes, and 
ont by either Inhibition or Citation in Vicarage, 
him () at the Inſtance of the Titular, or by an 
Offer from the Heretor of the drzw'n 
Adi. Teind debito tempore. But an Offer of the ip/a 
t for arpora in April 1678, was found not to cut 
ers inf off uſe of payment for the Crop 1677. (6) 
n the 4. Inhibition of Teinds may not only be 
other execute by a Meſſenger, but even by any per- 


ind is (on as Sheriff in that part. (e) And moſtly 
upon it is done by vertue of a Commiſſar-Order. 
and For Commiſſars are the ordinary, and only 
: of a inferior Judges, upon whoſe Precepts Inhibi- 


Au- tion of Teinds is execute. Inhibition is the 


table legal and habile way of interrupting Tacit 
eters Relocation, and uſe of payment: Which be- 
nave ing once duly raiſed and execute, hath the 
poin-i like Effect, as a Warning againſt the Tenents 


titor 
ation, 
verbal 
efend 


and Poſſeſſors of Lands, for that and all ſub- 
kquent Years, and makes poſterior Intromet- 
ters liable to a Spuilzie. (4) But it doth not 
impower the Titular to draw the Teind by 


igen fummar Violence; which cannot be done 
o for before a Sentence obtain'd upon the Inhibirie 
low on, withour incurring 5 Hazard of a Spuilzie. 
endl (e) Altho the Uſer of the Inhibition is un- 


t ob- 
ue to 
intet- 


derſtood to be in the civil Poſſ:flion thereby. 
F) For the Party may have Reaſons, why 


' (a) Stair Ibid, Tit 24. $11, (b) November 29. 1678. 
Birnie contra Earl of N:thſdale: (c) January 27. 1666. Earl 
nhaugh, of Eglingtoun aga:nſt the Laird of Cunninghambead (d) 
omen, March 18. 1628. Lord Blantyre contra Pariſhioners of Bet hwel. 
Fun r Ibid: Lib. 2. Tit. 8. S 23. (e) Did. (f)] Hope Maj. 
Prat, Tits Patrimony of the Church, l 
upted E e 3 his 


t. (b) 


( 438 ) By: 
his Tithes ought not to be drawn. S0, , 
Tackſman being purſued as guilty of a Spuilzie, 
for having brevi manu, after Inhibition, drawn 
Tome perſons Teind, to which themſelves pre- 
tended Right; the violent Teinding was 
found utiwarrantable : But the Lords deſfirq 
the Purſuer to reſtrict to Wrongous Intromiſ. 
ſion, and pals from the Oath in Litem, (4 
Another was found liable in a Spuilzie, for 
preſuming to Teind at his own Hand, with- 
. out Warrand of a Judge, or the Conſent of 
the Owner of the Corns. Albeit he the Pro- 
prietar had no Right to the Teinds, and his 
own Intromiflion would have afforded Action 
of Spuilzie to the other. (6) For our Law 
is ſo far from allowing perſons to right them; 
{elves in any matter at their own Hand, withs 
out Order of Law: That an Ejection was ſu- 
ſtain'd at the Inſtance of one as Mailler to 
him, who not only had no Right to the 
Lands, out of which the Mailler was ejeRed ; 
but was alſo decern'd to remove at the Eject» 
ers Inſtance; afrer whoſe removing in Obe- 
dience to the Sentence, the Mailler had vi- 
ciouſly taken Poſleflipn, and might be con- 
veend as an Intruder ſuceceding in the 
Vice. (c) 
5 Inhibition of Teinds, like a Warning, 
is taken off by thereafter accepting the old 
Duty, or {ome part of it. (d) Which, though 


(a) January 27. 1665. Lairds of Beirford and Beinſtoun a. 
gainſt the Lora Kingftoun, (b) Ul:. January 1628. Najmith 


contra Hume. (c) November 21, 1628. Bruce contra Brut. 
(d) Stair bis, 


it 
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be done but for one Year, will fo far pre- 
age che Teind Maſter, that he can claim no 
geater Duty for that or any other Year there- 
fer ; till there be a new Interruption hy In- 
tibicion. Ca) Yea payment of the old Duty, 
conform to a Chamberlains Order, was fu- 
ſained ſufficient to elide an Action of Spuilzię 
fer Inhibition, without neceflity to alledge, 
that the Chamberlain had the Purſuers Wars 
rand or Allowance for ſo doing. () Al- 
though a Warning is not underſtood to be 
paſt from, but by ſome Deed of the perſon at 
whoſe Inſtance it was given, or of one having 
his ſpecial orders to that effect. (e) Nay 
farther; in a Spuilzie of Teinds, payment of 
the Kings Taxation impos'd upon them, made 
by the Defenders to the Purſuers Chambers 
lin, and by him to his Majefties Collector, 
was found a relevant Exception both againſt 
the Spuilzie and Wrongous Intromiſſion: Not- 
withitanding of a preceeding Inhibition ; 
and albeit the Chamberlain had neither his 
Maſters Warrand for receiving thereof, nor 
had compted to him for the ſame. (4) Bur 
then a Decceet after Inhibition for Rental 
Teind Bolls, and not a Spuilzie, was not 
judg d reduceable upon this Reaſon, That the 
Obtainer had receiv'd payment of the Kings Taxa- 
ton for the Year decerned, and ſo prejudg d his In- 
bibition for that Year, for which be con d ſeek no 


(a) March 25.1628 L.Blantyre contra Pariſhioners of Bothwel. 
(b)Feb:13 1627. E. of Linlithgow contra Menzies of Culterraws. | 
(c) March 5.1629, Laird of Ley contra Kirkwood. (d) February 
32, 1628. Lord Loudoun contra Pariſbieners of Killimure, 


2 — 


6 
Vicarage is not the ſame in all places; and 
more things are Tichable in one part than in 

mother. (4) Therefore the parſon muſt 

prove the Quantity of the Corn-rent as the 

wbje& of his Parſonage Tithe, and the Vicar 

nuſt prove the value of his Vicarage by uſe 

of payment. (6b) And if it cannot be in- 
ſtructed chat any kind of Vicarage was former- 
ly pay'd, none will be due. *Tis fo neceſſa- 
ry that bygone Parſonage Tithes be liquidat 
with reſpect ro the Annual Increaſe of Corn, 
that the Titular cannot claim for it, the fifth 
part of the whole Rent, deducing the Vica- 
rage Duty ; altho the Vicarage be already 
ralued. For if the Vicarage be valued; and 
ſnce the Valuation the Heretors Rent is im- 
proven by Graſs-roonis; the Vicar himſelf 
who has a far more Natural Right, would get 
no Benefit by the improven Rent, but behov'd 
to content himſelf wich his valued Duty. It 
ß Nonlenſe to ſay that the Heretor hath no 
ferent prejudice by paying the fifth pact of his Rent, 
deducing the Vicarage Duty, ſince the fifth 
of the conſtant Rent is the legal Right of 
Parſonage and Vicarage Tithe valued jointly 
with the Stock. For yes, the Defenders pre- 
judice by ſuch a Practice is manifeſt, ſince it 
deprives him of chat eaſe acquired by the Valu- 


union of his Vicarage Tithes. 2. To give one 
r Sub" who has but Right to theParſonage, the 5. part 
ecauſeſ of the Heretors Rent, deducing the Vicarage 
4. I.. (a) Jbid. S. 11. (b) June 30. 1668, Minifter of Elgin 
contra his Pariſbioners. | 
carage 


Duty, 


442 ) 

Duty, when the Subject of Vicarage is amyli. 
fied ; is to Subject the Heretor againſt all 
Law ithe World, to the payment of a double 
Tithe out of che ſame Subject, the one to the 
Vicar, and the other to the Parſon. z. If 
for liquidating the bygones ot Parſonage 
Tithes, the whole Rent ſhould be reckon, 
deducing only the Vicarage Duty, and ſo the 
Farſon get the Benefit of the Heretors im- 
provement by Graſs- rooms; albcir he had 
no Title to any Tithe out of that Subject: 
then by the fame Parity of Reaſon the Tables 
being turn'd, and the caſe ſtared of an He. 
retor who had obtained his Parſonage Tithe, 
valued at the time when little of his Ground 
was Laboured ; and long after improved his 
Rent by Tilling and Sowing : the Titular 
of the Vicarage might require the fifth part 
of the whole Improven Rent, deducing the old 
Parſonage Duty. The liquid price of bygone 
Teind-bolls is the Sheriff fiars. ( a ) 

7. A Spuilzie is the taking away, or med- 
dling with Moveables in anothers Poſſeſſion 
without the Perſons Conſent or Order of 
Law. Which the Committer is bound to Re- 
ſtore cum omni cauſa ; and with the Violett 
Profits, that is ſuch as che Injured Party might 
poſſibly have made thereof, to be eſtimate 
by his Oath in litem according to pretium af: 
fe&ionis. So that it differs from wrongous In 
tromiſſion, which is but a general Action com- 


(a) 14 July 1704. Bothmel of Glencorſe contra porterfell | 


of Commiſtoun and his Teens,. 
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petent 


tent fc 
hen he 
the Poſl 


fore the 
ir leaſt 
if horns |} 
1 ages V 
Mion 
Teinds, 
Warran 
be did, 
finding 
Teinds 
tandin 
uation 


te Poſſeſſor in queſtion, againſt whom the 


fore the thing with the natural Fruits on't, 


una fide Poſſeſſor; together with Dam- 
nzpes when the Poſſeſſion is fraudulent. An 


Teinds, was ſuſtained againſt one who had a 


he did, Impowering him to Intromet upon 
inding 


0 
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went for recovery of Goods to the Owner, 
ben he wants a more ſpecial Title to call 


ncluſion is only to make him lyable to Re- 


leaſt in ſo far as he was lucratus thereby 


Aion for wrongous Intromiſſion with 


Warrand from the Commiſſion- court for what 


Caution to pay the Quantity the 
Teinds ſhould be valued at; and notwith- 
fading the Teinds were valued, and the Va- 
bation approven by the Commiſſion, without 
elpect thereto, the Defender was Decerned 
cording to the Prices and Quantity pro- 
en, In regard the Purſuer had not fob mi- 
ted, and ſo could not be tied by the Ad of 
Commiſſion ; and the Defender fought that 
* upon his own Peril and Hazard. 

8) 

8. A Spuilzie of Teinds is competent when 
the Teind-maſter who drew the Teind the 
year immediately preceeding, or us'd Inhibi- 
tion, is either debarted by Force, or diſap- 
pointed by anothers having Intrometted 
with the ſame. (b) There is place for a 
Puilzie in Parſonage-Tithes, altho the Teind- 
maſter was not hindered to draw the Teind, 


(a) July 31. 1632. Douglaſs contra L. Ednem, (b) 
Heir Inſtit. Lib, 2. Tit, 8, H. 23. lib, 4. tit. 24. §. 2. 


if 


( 444 ) 


if he was in immediate Poſſeflion; and th 
Poſſeſſor did not ſeparate the Tithe from th 
Stock, and preſerve it in the terms of the 4 
of Parliament. (4) Bur a Spuilzie of Vie 
rage is no otherwiſe competent, than if th; 
Teindmaſter was both immediately in Poflef; 
on of Drawing thereof, and debarr'd by the 
Poſſeſſor or other Intromertor. (b) A Spuil 
zie is not infer'd by Intromiſſion with Ren 
taled or Valued Teind. (e) Nor yet b 
meddling with any Teind, if the Tithe.maſ 
ter was not in Poſſeſſion of drawing Tein 
the former year. In which caſe he cannot 
claim violent Profits, but only the accuſtom 
ed Duty till Interruption by Citation or Inhi 
bition. ( d ) Tis no relevant Exceptio 
againſt a Spuilzie of Teinds at his inſtance whe 
acted as Teind-maſter for a preceeding Crop 
that the laſt- years Teinding cannot be callec 
poſſeſſion of the preſent Teind ; And the 
Maxim Spoliatus ante omnia reſtituendus holds 
only where there is Spolium ejuſdem corporis 
For this Alleadgeance was proponed and Re 
pelled in the cafe of the Lady Rentcun again 
her Son. (e) And he whois in poſſeſſion 
of the Tithes of a part of Land, by virtue o 
a Title to the whole, may purſue a Spuilzie o 
the Teinds of the whole : For poſleflion 
of a part, in this caſe, induces poſſeſſion 
of the whole. Cf) Tenents who pey a 


(a) Act g. Par. 22. Ja. 6. (b) Stair ibid. F. 12. (e) 
23 March 1622. Gorden contra IL. Garlies. (d) January 
19. 1669. E. of At hel contra Robert ſin of Strowan, (e) Jul 
7, 1629. (f)] Balfour Prat. 
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35 
int Duty for Stock and Teind, intrometting 
nich the Teinds after Inhibition ſerv'd, the 
rices muſt be proven by Witneſſes, and not 
y the Purſuers Oath as in Spuilzies. (a) 
or yet can the Furamentum in litem, be ob- 
mded againſt any Heretor for ſimply med- 
ling after Inhibition with the whole Growth 


d thi 
m th 
be A 
Vica 
ik thi 
ef 
V the 


Spuil A Lands in his own natural poſſeſſion with- 
Ren aut ſeparating the Teind from the Stock: 
et bu atho in that caſe he is liable for a Spuilzie of 
-maſMTcinds ; that is for the true Value of them, 
Teind ii vithout regard to what was uſually payed 
anno before Inhibition. But if the poſſeſſor ſhould 
ſtomMForcibly hinder the Tithe.maſter from draw= 
Inhi ing the Teind, by virtue of a Decreet upon 
-ptionM the back of an Inhibition: he behov'd to 
e wha ſubmit to the Teind-maſters Oath in liters. 
CropM ks the Teind-maſter behov'd to give way to 


called his Oath, for violently drawing the Teind af- 


1 the ter Inhibition without a judicial Sentence. 
hold ( b ) 

per 9. The proper Defences in Actions of 
d Re- Tithes may be founded, 1. Upon a progreſs 
gainſtii of Infefrments in the Lands, crm Decimis 
eſſiong incluſes nunquam antea ſeparatis, which ſecures 


tue oli the Heretor from payment : ualeſs it can be 
zie ol made appear that the Stock and Tithe 
eſſionſ were once ſeparate. (e)) 2. Upon a legal 
e{i:0nF priviledge of Exemption from payment: ſuch 
y a es is competent to Miniſters Glebes by Act of 


12. (e) (2) Ibid. (b) January 27. 1665. Lairds of Beirford and 
Janus Beinſtoun againſt Lord Kingſtoun. (e Stair Inftit, Lib. 2. 
e) Ju 7i. 8. §. 10. K 


Parliament; 


joints 


been a Decreet o 


Ez c _ 
Parliament; (a) And in the days of Yore wa 
Indulg'd to the Lands of Hoſpitalers, Temp! 
lars, and Ciſtercians; and once was Decid 
ed with us in Favours of thoſe who haye 
Right to Ciſtercian Lands. (562 3. Th 
negative Preſcription is a good Defence ; 
Actions for Vicarage : (c) And alſo fo 
Parſonage Teind-duties preceeding fourt 
Years. (4) 4. Seven years quiet poſſeſſio 
either by vercue of an Infeftment in Tithe 
(e) orof a Tack, (7) affords the De 
fence of a Poſſeſſory Judgement. 

To. Pleas concerning points of Right, 2 
riſing from Decreets of the Commiſſion, are 
competent before the Lords of Seſſion. % 
they Decern for payment of bygone value: 
Daties, conform to Decreets of Valuation 
But they do not regard theſe as a Rule fot 
years preceeding the Valuation : For ſuc 
Decreets cannot be draw'n back, Becaulc 
they run thus, Decerns and Declares, &c. to be th 
true yearly worth of ſuch Teinds in all time coming 
And farther, Tithes are valued according tc 
the preſent Rent, which may vaſtly diffe 
from thar of ot gone years. If there ha 

Valuation, and the ſame i 
loſt, it may be queſtion'd whether the Te 
nour can be made up and proven? Rati 
Dubitandi, Decreets and judicial Deeds pro 


o truſ 
Tenure 
up, hc 
ded of 
to ſev 
de tal 
Proceſ 
where! 
and L 
George 
(b) 

Decre: 
by th 
lt is 2 
the T. 
expoſl 
king | 
And c 
where 


dents 
(a) At 62. Par. 5. Ad 10, Par. 23: 74. 6. (b) Jil provir 
15% 1664. Crawford againſt L. of Prefteungrange. (e) Vaſo... 
Supra. Chap. 6. Seck. 5. N. 12 (a) Ibid, N. 9. (e) 1 
+ Þ CALI Ibid. N. 4. Cc. 
ceedM (>) . 


1 447 j 

red, and the Validity of em depend upon 
reral Formalities that Witneſſes are neither 
hppos'd to know, nor allowed to prove. 
ind for that ſame Reaſon the Tenure of 
letters of Horning, Executions and Indor- 
ktions thereof are not admitted to be proven 
y the Lubrick Teſtimony of Witneſſes. ( a ) 
for it is not enough that Witneſſes may re- 
nember that there was ſuch a Decreet; ſince 
hey cannot be poſitive, at leaſt ought not 
o truſted if the ſame was formal. 2. If the 
Tenure of Decreets were allowed to be made 
ip, how eaſily might an Extract be preten- 
ed of one that never was, and be ſhewed 
to ſeveral perſons, and perhaps a Copie on't 
be taken. Upon which the Tenure by a 
Proceſs may be offer'd to be made up: 
whereby the way would be pav'd to Fraud 
ind Forgery. But yet in the caſe of Mr. 
George Douglaſs againſt the Heretors of Birſe. 
(ib) The Lords admitted the Tenure of a 
Decreet of Prorogation of a Tack of Teinds 
by the Commiſſion of Plat to be proven. 
lt is true to admit eaſily and promiſcuouſly 
te Tenures of Decreets to be proven, might 
epoſe the Securities of ed Nation, by ma- 
lag up of falſe or null Deeds that way: 
And on the other hand to allow no Remedy 
where Writs are Deſtroyed by ſudden Acci- 
dents is againſt all Reaſon. Therefore in 
proving Tenures of Decteets, the Libel is not 
ſuſtained untill Parties are heard, both as to 


(a) AF 94. Par, 6, Ja. 6. (b) December 1704. b 
| the 
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and Diſpoſitions require Solemnities, {uch : 
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merie. 


ä 
the Cauſes Amiſſionit, and pregnancy of Ad 
minicles ; whereas in other caſes they ar 
allowed to prove as they beſt can. 2. As; 
the Objection againſt proving the Tenure « 
judicial Writs, wiz. thai theſe contain 80 
lemnities by Omiſſion whereof the Deed j 
intirely null: It is certain that even Bong 


the Deſignation of Wiiters Name and Witne 
ſes. And Seaſines conſiſt of many Solemt 
Eſſential Circumſtances; and yet Declara 
tors for proving the Tenure of theſe Writ 
have been often fuſtained. Now judicial Ad 
are no leſs liable to Accidents than othe 
Writs ; which is the only Cauſe for allowing: 
to make up Tenures. So that tho for preven 
ting Forgery, the Lords require more prep 
nant Cauſes Amiſſionis, and written Admi 
nicles in a Proceſs for making up the Tenury 3 
of a Decreet : the proving thereof can b Wh: b 
no Law be fimply refus d. It is true tha | * 
hath been ſometimes done, but moſtly in thi 3 


not pr 
Purſue 
ygon 


Decreets of Appryſing, which are odious Di pal 
ligences, and the leſs Authentick, as being fo 1 
led before Meſſengers, Sherffs in that part hots 
and compos'd of the Meſſengers Execution... * 
and Atteſtation of a Nottar. And yet: vob 
purſute for making up the Tenure of a Com . 


pryſing was ſuſtained, where the Adminicle 
were very pregnant, and the Executions ex 
tant and intire. (a) Therefore when the 


a Dec 
Titul⸗ 
certait 


(a) Dirleten Deciſ. 24 June 1675, Biruie contra Moy 


(a) 1 
Caules 


cmif 


/ (49) 
eaſes  Amiſion of a Decreet | is prefihattly 
ſtructed, : and the Adminicles remove all 
wſpicion of the never Exiftence of the Writ; 


# 94.. Par. 6. Fa. 6. Diſcharging Proceſſes 


Executions, and Indorſations thereof; the 
me concerns a ſpecial cafe of the Executions 
Letters ofHorning andDenunciation never 
udicially produced. In a purſute for a fifth part 
of the Rent as the value of bygone Teinds, 
ind for the 19% corpora "thereafter, a Defence 
was ſuſtained upon a Decreet of Valuation, 
o reſtri& the Claim to the valued Polls there- 
ncontained. Albeit the Decreet it ſelf was 


Purſuers Authors Inſtance for payment of the 
Wirgones of the valued Duty, narrating and 
funded upon the Decreet of Valuation: 
Which Decreet for the valued Duty was pro- 
Wiuced and made uſe of by thePurſuer for ſup- 

porting his Title. ( @ ) „ 
Ii Payment of the Price of Tithes ina Decreet 
Wot Sale may be purſued before the Seſfhon, And 
albeit by Act of the Commiſſion. (5) The 
price of Tithes (ſhould be payed at Whitſunday 
receeding the Crop, with Annualrent from 
bat Term: The Lords of Seſſion found that 
Decreet of the Commiſſion, Ordaining tha 
MW ſitular to ſell Teinds upon payment of a 
fertain price, did not debar him from 


(a) 14 July 1702. Bothwel of Glencorſe againſt Porterfield 
y Comiftoun and his Tenentss (b) 30 November 1631+ 
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we in eße debent in eſſe præſumuntur. As to the 


or proving the Tenure of Letters of Horning, 


dot produced: but only a Decreet at the 
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thereof in ſatisfaction of the Teind. (a) A 


8 BS. 
theſe Teinds till the price was payed, ot of: 
ferd and conſign'd upon refuſal ; and that 
he was not bound to Accept the Annualrent 


Sale of Tithes can only be purſued upon the 
Act of Parliament before the Commiſſion, 
But the Lords of Seſſion ſuſtain'd themſelves 
Judges in a Proces upon a promiſe to {ell 
Tithes, and Ordained them to be Sold at 
Nine Years Purchaſe ; * 
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and referr*d to one 
of their Number, to Calculat and Determine 
the Price. () And perhaps it were the Na- 
tions Intereſt, that all Proceſs for Valuing and 
Selling of Tithes were competent before the 
Seſſion. | 


(z) 24 February 1669“ E. of Kincardin againſt Laird of 
Roſyth. (b) February 1682, Craufurd Ardmil lan againf 
the Lord Bargany. RS. 
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BBO TS. the Office and Buſineſs of Abbots, and 
the ſeveral kinds of them 17, 18. 19. 
ABERBROTHOCE. 8. 96, 100. 

ABERDEEN. Biſhoprick 77 Cathedral 88, 


423 & ſeqq. for Tithes, 435 & ſeqq. and ſome times t 
aird i Frivy Council hath interpoſ'd to ſequeſtrate them fo 
again breventingof quarrels 435. 8 4 
ALLODIALS . poſſeſſions of the old Romans AllodiaFE#” 
183 Miniſters Glebes and Manſes more Allodial than 
Feudal 201. 

ALTARAGE: 29, 35, 86. 

ANDREW (S): Inſtitution of the Order of S. Andrew 


92. 
ANDREWS (S). Priorie 20, 3 1,7 6, 96, 98: A Biſhoprick 
75.76 Cathedral 87. | 
ANN of Miniſters, Biſhops, and other Benefic'd perſons 
135 * 137. 
ANNATS, 13213 3,179. NT 
ANNEXATION, the Act 15 87. abridg'd 117,118:Obje. 
i Gions againſt it anſwered 119 120 121Provoſtries and Pre- 


bendries of collegiat Churches, Altarages and Chap- 
— lainries not underſtood to fall under the Annexation: 


. | 
ANNUALS: ground Annuals within Burgh the Patrimo- 

ny of the Black and Grayfriers 14. 55 
ANNUITIES out of Tithes evicted by ſupervenient 
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ABERNETHIE 99. — | 
ACCRESCENDI JUS 304 307. „ a, 
aa . Ci 


ACTIONS competent before the Seſſion. for I 4.21 
£L, 
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Frovifions to Miniſters 34373 44, the Kings a ” 
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| | TS 
of the Teinds 263,264,338, 33 9. ; 
ANTIOCH.the Prince thereof did Homage to the Patri. 
arch:i84. 
ARCHATTAN: 9,82, 102, 
ARCHBISHOPS; 66. . 
ARCt-DEACONS their Office 28 if they be prelats 3, 
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1 - * 28. 
ARCH-PRI Ibid. 33 SMEs 
ARGYLE Biſhoprick W772 00h Ge 
AUGUSTINE (S) refuſ'd univerſal Legacies in favours 
of his Church from any that had Parents or Children | 
- 197 and would not increaſe the Revenue thereof by 
ſhipping, ios 24H 
AUGUS'LINIANS: ſee Canons regular. 
AURELIUS Biſhop of Carthage reſtored a Mortificati. 
on in favours of his Church to the Granter upon the 
unexpected Birth of à Son,107, f | | 
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_ -*BAGCIMONTS roll, 178, 179. 
BE .8ALMERINOCH II. 


_ BARRATRY 129 144. | ; 
4 $3 $>4 X BEAWLY o 102. ts : 
_—=  BENEDICTINS, their Founder, and Houſes in Scotland: 


8 The Diſtin&ion betwixt them and Ciſterians: 10. 
BENEFICES and Beneficed Perſons (SeeClergy, Churches; 
Pilapidation); why and when the Patrimony of the 
Church was called Benefices 2. 104 Diviſion of theſe in« 


them 2 204 why ſome Benefices are called great or conli« n comn 


ſtorial,4 How Popiſh Benefices were diſpoſ'd of at the Wiath ez 
n. 116,117, How Titles to Benefices are ac- Wi 14 wi 

uired by Eccleſiaſticks 127 & ſeqq. and when they Com- LANOD 
mence to take effect? 132, 133: how they are extingui- LAPUC 
Med i34.and when they ceale to have effect 135 Succeſſion N MRDI 
ro bene fic d Perſons in their privateEſtate 15i4.Cautions' to CARME 
be N in prantiogRignts of 77 = ap 
the Rent of dcotlan d a NAK ll 

Ns: o. 1 LAIT 

« O long Biſhops h Epifs AT Hl 
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We, 3 
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lion and Conſecration of Biſhops 127, 128 the fate of- + * 
Iihops Tithes 27 2; * / 2 | 4 


— 


„ 
* dScotor um and who was the firſt Biſhop in Scotland? 


575 Biſhops Ele poſtulate and conſecrat explained 26 
hops Ele&, and poſtulate diſcharged to diſpofe 


ron their Benefices 141 Paſtoral Staff, Mitre and Ring 
Imbols of the Epiſcopal Charge 26 27. Biſhops lo 
ei Civil Juriſdiction at the Reformation. 27 Biſhops 


uuliffs 72 Malcolm Kenmuir firſt aſſigned ro Biſhops par- 


ular Diocefes. 75, An account of Eccleſiaſtical Hie- 


achy in Scotland gonſiſting of two Arch-biſhops and 


welve Biſhops, with the foundation and extent of their 
W:ſpctive Dioceſes; and ſome things remarkable concer- 
ing their State and Indowments, and particular Biſhops, 


5 7677 78 79 80. Biſhops Lands never erected and why 
121, Some exceptions, bid & 122 Biſhops Chapters reco- 
er their temporalities, with ſome Exceptions ia 5, E. 
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ILANTYRE 20, on_ 

THAN (S) 103. . , LL 

RECHIN Biſhoprick 78 93 Cathedral 88 Revenues of 

(hplanries and Altarages mortified to the Town 91 

cm DA or S. Bride the firſt profefled Nun in Scot« 
land 21. | | 

WCHANAN Commendator of Corſregal 116. 

WURDENS affecting Tithes 337 & ſeqq. 

WRGHS Royal 117. 


(AUMBUSKENNETH 96 98 100, | 

(ANONS 27 different kinds of them. 30 why the Cler- 

ly were ſo called. 73. They had at firſt Community of 

boods with theBiſhop;afterward theygot their proviſions 

n common divided from the Biſhops portion, and at 
kath each got his own particular Prebend aſſigned him 
374 why called ſecular Canons ? Lid. 

LANONS regular wherein they differ ſrom Monks 14. 

LAPUCHINS 14 16. | - 4 
ARDINALS 25. 

CARMELITES 12 and 16. 

CARS TORHIN 90,93. 

LARTHUSE or Charter-houſe 103. 

WRTHUSIANS 9 1. 

LAIT HNESS?Brſhoprick 79 Cathedral 89. 2 
WTHEDRAES: Ratio nominis 27 building of Cathe-. 
e 
_ . AY 8 
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| | 6.5 
' CESS (See Taxation ) Subſidies are now raiſed by wayg 


Churches 207. Reparation of Churches 208, 209, 10,Seats 
ofthe Church 210, 211, Bells, Books, Utenſils and OrnaMWreducea 


Ceſs 180 and ordained to bear Annualrent after ſ 
Months 181. If free Teind pay Ceſs? 343. | 
CHANCELER of an Eccleſiaſtical Chapter 30. 
CHANERY. Cathedral89g. 

CHANTERS and Chanteries 29, 86. 

CHAPPEL SandChappelries derivation of the Word Char 
pel 36 Chappels of eaſe 37,83. Free Chappels 38. pri 
vate Chappels 39 84 building of Chappels $6 go gr. 
CHAPPEL-Royal of Stirling 89 free of Taxation 180. 
CHAPTERS Epiſcopal 27 31 32. 

CATHEDRAL and Collegiat Chapters inſttitute 33 the 
power of Chapters during a Vacancy of the Prelats office 


149 150. 
CHARTERS when firſt granted to Churchmen 196. 
CHRICHTOVUN 90. 
CHURCHES: Pariſh Churches either diſtin& Benefices o 
united to other Benefices 35 the diſtlnction of Menſal and 
—— Churches 35 36 74 How Miniſters in menſa 
>hurches were provided in time of Prelacy and how now! 
35 . and 36 385 386. Baptiſmal or Mother Churches 38.8; 
Churches built ſub tributaria conditione 55, Churches are not 
ſuppoſed to be built by the Saints whoſe Names they 
bear 86 building of Pariſh Churches 91, 92, 93 Annexation 
of Pariſh Churches with their Endowments to Cathedral 
and Collegiat Churches and Colleges, 93 94 and to Mo- 
naſtries and Nunries 95,96. what Churches are? 204. the 
ſeveral kinds of em 1bid. & 205 206.The founding and 
Conſecration of em 205 by whoſe Authority Churches 
are ere&ed 206 207. Favour and Reverence ſhown to 
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ments of the Church 212 a way to the Church bid. and ment 
213. Burying in the Church :bi4, Erection of Churches 252. th 
419 420 421 422, tranſplanting of Churches 420 42! tte forn 


422. COMN 
CHURCH-Y ARDS 214. 215. | = 
CISTERTIANS 10 11 375 376. COM 


CLERGY (Cee Bexifices and brueficed Perſons, Miniſters,) the Nnodiſie 
prunitive Chriſtian Clergy had no fix d MT” 1. WCONE! 


heir u 14. 
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heir Riches and Power In Scotland 104, 1 . 
(LUNY: the Congregation of Cluny whence ſprung 9. 
when inſtitute? with an eſtimate of the greatneſs thereof 


QLDINGHAME: 8: 22:96:97. 

MLLATION and INSTITUTION 7128, the effeck 
hereof 50. n 1 

OLLEDCE of Juſtice:their Priviledges 429. an Impoſi- 
don on Prelats for Sallaries to the Senators of the Col. 
kdoe of Juſtice 179: 

(OLLEDGES 1 17. | 
(LLEGIAT Churches 32,86,89,90, 123. the nature of 
(ollegiat Bodies and their Stock or Common Good. 33: 
(LM (S) 8, 98,116. 

(OLUMBA. 6, 97. ; 

(OMMENDAMS: the nature, riſe and Diſtinction of 


Char 
Br 
$9, 


33 the 
office 


- 


). 


ices ou comme ndams and Commendators 3: 4. wherein they 
lal andlifer from Titles and Titulars Ji. Commendatory 
menialWMibbots 18 Commendators appointed in the room of Po- 
7 _ nd Beneficiaries 116 and transformed toLords of EreQti« 
39.903 in Lid. 


are not 
E they 
Xation 
hedral 
'0 Mo- 


(OMMISSARS 27. 
(OMMISSIONS of PARLIAMENT appointed to plant 
(hurches and modify Stipends out of the Teinds I 26: 


7 258. 

(OMMISSION'SE Surrenders their Powers, and what 
4. theWthey did 263 264 265. Sub-commiſſioners appointed in 
ig and wery Presbytery with Inſtructions 26 7 268, 
urches COMMISSION for Plantation of Churchs and Valuati- 
wntoWnof Tithes, what Powers they had 271. the Commiſſi< 


>,veats Mon 1690 ſtill in force 274 Decreets of Commiſſion only 


reduceable upon grounds of iniquity, even after the Par- 
d. and ſaments . appoigting- them were xeſcinded declaratorie 
arches :. the nature of the Commiſſion Court 379 380 and 
20 421 the form of Proceſs before it 16:4. & ſeqq. 

(OMMUNIO BONORUM betwixt Biſhops and their 


ler 
COMMUN ION ELEMENTS: what Sum uſes to be 
) the Nnodified for them 389. Action for them 428. | | 
nts 1. CONFIRMATION of Infeftments in Church-lands 143 
Their Wu 145 146, extended to long Tacks, but not to of 
| 7 als 
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1 } ae | a og ( J : | 1 | 
= S$S:imond-fiſhing or an Infeftment in an Office, or Conf! 
_ tution of Thirlage 145 not decided if Infeft ments o 
Church - lands holden ward need Confirmation 114. Spot 
woods opinion 146. | | 
CONGREGATION, the Lords of the Congregation 110 
CONTRACTS. import of a mutual Contract touchin 
the Diſpoſition of Tithes fora price 308 30 3 10. | 
CONVENIENTLE 108: | | 
COOPER 11; 100: 0 

CROSREGAL 78,101,116. Is 
CROWN-RENT fore leſſen'd by religious Foundation 
and Proviſions 110. 
CULROSS 11 101. 


1 | D 
! 2 {4 DAVID (K) a ſore Saint tothe Crown 98,98, 
EN their Office, and ſeveral kinds 28. 


. 4 DECREETS, the Kings Decreet Arbitral upon the fir 

„ CF *Egeneral Submiſſion 268 269 upon the ſecond and thirM. 3754 

1 270. all three ratified In Parliament 46:4. EXORC 

3 „„ in Actions for Tithes 445 446. 

WF DPEFENSORS or ADVOCATS conſtitute by Bion NN 
for negotiating their judicial and extrajudicial Affairs 72 EUS. 
DEIRE 11 102. 8 be Ol 
DIGNITY ECCLESIASTICAL what it is? and theſe. '4* * 
veral kinds of it 24 &. ſeqq. Juriſdiction and precedency 49 © 
of Dignitaries how regulated 30. grant 
DILAPIDATION of Benefices (See Benefices ) 138 139 _ 
140. 
DIRCE zo. Ward 
DIRLETOUN 90. Feus 
DISPOSITIONS of Tithes, (See Feus ) tacit 305,306 ex- — 
preſs Ibid, . Import of an Q 8 to Diſpone.3o8 _ 
309 315 vid. 66,67. 7 x ; 

* DOMINICANS 12 7 , If / 3 FORFE 


DOMINIUM plenum utile & directum 183. _ 
DRONTHEIM:Archbiſhop thereof his Pretence to tie . R 


Superiority of the Crown of Norway 183. Ciffer 
DRYBURGH 11,95,101. 4 N * 
DUMBAR 32, 89,93. | GERM 
DUMBARTOUN 90. | | 
DUMBLANE Biſhoprick 78 Cathedral 8g; 1 
DUMFERMLING 8 20 96 97 112. f CITE 


DUNDRENNAN 11 98 100, 
DUNGLASS 90. | 


„ 
DUNKEL D Biſhoprick 76, 124 Cathedral 88. 


E 

CCLES 103, 

IN BURGH Biſhoprick 76 Cathedral 89 poſſeſſions of 
the Black and Gray-friers diſpon'd to the Town of 
Edinburgh 14 and alſo Collegiat Churches go and Chap- 
pelries, Prebendries and Altarages 91 Arch-deaconry 
of Lothian gifted to that Good-town 28, divided 
into Pariſhes 85. 

, WLGIN Cathedral 89. 

ELQUHOW 103. 

INTRY of Heirs 199,297. 

FRECTION of Genefices into Lordſhips 116, 117 
118,121,124. 

[CHEAT Liferent 200. | 

he 6M {XEMPTION from payment of Tithes 375,376, 377, 


378.445, 446. 
thing Res TS 24. 


iſho FERN IT, 102, 5 
Rive 4 os. what they are 143, Cautions and Solemnities to 
| be Obſerv'd in granting of them by Prelats 146,147 
the ſe. 143 and by the Subaltern Members of the Chapter 
dence 149 etiam in rend watiore feudi 148 inferior Eccleſiaſticks 
grant Feus with conſent of their Patrons 150 if 
Church-men without their proper Confenters may 
better the Condition of their Benefice 151 Feving of 
Ward-lands Jbid. 197 198 if the Clergy may purchaſe 
Feus ? 168 if Monks may ? 169 Fening out of Tithes 
256,294, 295. different Opinions about the origin of 
5 Infeudation of Tithes 251, 252 Martels Ufurpation 
Hege conſidered Ibid. & 24% * 
3 NoonERFTURE 3-2. > 
RANCISCANS 12, 13, 14. 
n ERS, how diſtinguiſh'd from Monks ? 12, their 
£0 tue different Orders, id. A Proof of their Honeſty af- 
ter Floudown Fight 107. 


GERMANY. Scots-men Governours of Monaſtries there 


96, 97. Church-men have the greateſt Eſtates 104. 
GLBERTINES 22. | 


UTE ( Ls areit de) 181. | 
Gg GALLOWAY, 


r 
GALLOWAY, Biſhoprick 81, 
GILLS CS) 90, gz. | 
GLASGOW, Arch-Biſhoprick, 32, 80, 124. Cathedral 


87. 

GLEBES, ( See Manſes, Muiniſters]) 223, 224, 225, 226. 

GLENLUCE, 11, 102. | 

GOSFEL, the Voice of it in Scorland before the Refor. 
mation could not be heard for the Noiſe of Hammers 
and Trowels in building Cathedials, and Religious 
Houſes, 104. 

CRA TIA Expectative 44. 


H , Pl, | 
HADDINTCUN 96, ee 7 06 2 
HOLY-RUD-HOURE, 20, 90, 98, 99% A top 
HOLM 98. | 
HOLYWOOD 11, 102. 
HO*PTIT ALS 236. 
HOSPIT ALERS, very Inſtrumental in the Conqueſt 
of Jeruſalem, 233 Their Original, Ibid. And Protef. 
ſion, 234. Called Knights of St. John, Rooted out of 
Syria, Poſl:{s'd and Diſpoſſeſs'd of Rhodes, Ihid. Malts 
their preſent Reſidence, I id. Exeem d from Tithing, 
235, 375. 376. Their Credit not ſo great as formerly, 
and when they came into Scotland, Ibid, Their Grand- 
Maſter owns the King — as his Prote cor. Ibia. 


1 7 #<I1COLMEIL. 6, 8, 82,97, 102. 

„ EDBURGH, 20, 98, 99. 

ax gJE>ULLS, 15. 16. 

BE CINCHAFERAY, 96, 101. | 

V - 7 7  INFETMENTS, upon Reſignation granted by the King 
. in a different caſe from the like granted by Church- 
men, 151. if there be Neceſsity of New Infeftment 
| when the Property and Superiority come to be Con- 
5 ſolidate 201. 

IRRITANCIES, in Tacks of Tithes, 318. 

JUS SUPER VENIENS, * 54. Vid. 430. 


2 KELDEES or CULDEES, who they were, whence ſo 
A called, their Character, 5, 7. ſtout Oppoſers of Popith 
Innovations. When Suppreſt, id. by whom Suc- 
I '  ceeded 8. | 


KELSO, I I, 20, 96, 98, 99. l 


KILMARES, 


queſt 
rotel. 
Out of 
Malts 
thing, 
nerly, 
rrand- 
Jia. 


> King 
wrch. 
tment 

Con- 


(2 | 
KILMARES, go. ': "OT 
KILWINNING, 101. 

KINGS-EASE, 268, 396, 397. the Reaſon of it, 2, 69. 
KINLOSS. 98, 99, 116. | 

KIRKHEUGH, 76, 89. 


177 1 L 
LESMAHAGO, 9. 20. 
IINCLU DEN, 22, 90, 103. 
LINDORES, 190. 


| M 
MACHLINE, 11, 20. 
MAGNUS (S) cap 80. 
MANSES ( See Glebes, Minflers ) 220, 221, 222. 
MAN WEL, I OO. | | 

MARV ISLE, (S) 20, 102. . 

MASS permitted to Monks by Pope Gregory, 17. 
MAY ( the Iſle of) 20. | 
MELROSS, 11, 20, 98, 99. 
MET HVIN, 90. 

METRO POLITANS, 26. 
MINIMS, 14. 


MINISTERS. ( See Benefices, Manſes, Glebes, Churches, Pac 


tronage, Sti pends) ſecond Miniſters in Bur ghs and o- 
ther Stipendiaries how provided? 44, 45, 395, 


428. how the Calling of Miniſters is now Ordered 7 


52. Benefices within 200 Merk-, and all inferior to 
Pre acies Ordain'd to be Diſponed to Orthodox Mi- 
niſters, whereof ſome provided to Prelacies, 113. 
Manſes and Glebes appointed to them by Congallus, 
216 cannot be Feued or Set in long Tack, 16:4. 
Excepted from the general Annexation, 217. how 
deſign'd, I and 218. Relief competent to Propri- 
etars of Lands deſign'd. Jid. and 219, what Lands 
cannot be deſign'd? 1bid, to what Churches Jure Cem- 
muni Ti hes belong? 229, 362, 363, 364. The Ori- 
ginal, Nature, and Extent of the Parochial Right to 


the Tithes, 298. & ſeqq» 231, 250. evacuated by 


by the late 4# in Favours of Patrons, Ibid. and 301, 


365. 
MINISTRIES, the Benefices of the Trinity-Friers, 15. 
MINNIBOLE, 90, 


MONKS 
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5 7 
MONKS and MONASTRIES. who were the ffrſt 
Monks, 5. when and by whom they were firſt gi. 
chered into Monaſtries 6. the Keldeau-Monaſtries) 
how many different Orders of Monks and Friers in 
Chriſtendom? 8. wherein the Monks and — 
regular differ. 14. the Regular Polity of Monks 16 
17, 18, 19, 20, 21+ Riches heaped upon Monaftries 
Pariſh-Churches, and Patronages Annex'd to then. 
95, 96: a ſtrange Humour in building of Monaftries 
97. et ſeqq. their Arts in hooking in Riches to them. 


ſelves 106, 107. Monks and Nuns Portions appro. 


priate to the King, and by him Diſponed to Lords of 
Ere&ion 113. | | 
MONIMUSK 28, 78, 103. 
MORTIFICATIONS, 2. ſo called? 169. ſubjeg 
only to the Reddendo of Preces & Lachrimæ, or ſy 
and not to Non-entry, 16i4. and 199. Infeftment Us 
pon the Kings Charter of Confirmation preferr'd to 
prior Mortification without Infeftment, 91, 170: No 
Mortification ſuſtain'd in many places Abroad with. 
out conſent of the Prince 169. Our Cuſtem ag to 
Mortifications in Favours of a Community 170. 


- = MUNGO (S) 30, 10. 


URRAY Biſhoprick 17. 


N | 
NEW ABBEY 11, 101: 
NEWBOTTLE 11; 98, 99. 
NINIANS (8) 88, 102. 
NON-ENTRY 199, 297. 
NORTHBERWICK 101. 
NOVALIA, what they are 375. Preſcription of a Right 
to Tithes not extended to thoſe of Nowalis, 334. Nor 


' yet is a Priviledge of Exemption from payment of 


Tithes extended to theſe, 378. But the 'Parochial 
Right Jure Communi doth reach them, 299. 
NUNS & NUNNERIES. The firſt Inſtitution of Nuns, 
21. Where they had their Convents in Scotland? 21, 
22. their Portions appropriate to the King, and Diſ- 


ponꝭd to Lords of Erection 113. 


| 0 
OBIT'S 29, 35. g 
. ORATORIES 
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liamer 


(RATORIES 39, 84 


ORDERS Eccleſiaſtical Minor 23, Greater 24. 


„ ox Er, Biſhoprick 79, 89. 
s in p 
10ng 5 
16. WeAISLEY, 11, 96, 100, 101, f 85 
ries PARLIAMENT. Etection, Tranſplanting, Uniting 
em Ml and dividing of Pariſhes by the Parliament 421, 422. 
ries MW particular References in theſe Matters from the Par- 
dem. liament to the Commiſſion. bid. 
pro. MPARISHES, their Original, and Inſtitution, 82, 83, 84, 
of 5. Union of Pariſhes 413, 419, 421. Diſmembring 
| of Lands from one Pariſh, and Annexing them to 
another 416, 417. Reduction of Diſmembrations, ibi4 
bject MW and 418. Diviſion of Pariſhes 4271. j 
r ſo, MARSONS and PARSONAGES, (See Payment) 94, | 
it u. MW 290. No mention of Parſons or Vicars before King | 
ltoa David's time 230, 301. Parſonages erected our of | 
No Collegiat Churches 123. United to Biſhopricks, | 
vithe W 124. what is Parſonage Tithe ? 289, 290. how the | 
as ty MW Bygones thereof ſhould be liquidated ? 440, 441. 5 
" WATRIARCHS 25, 26. 75 
PATRONS and PATRONAGE. ( See Preſentation'y © 7 
Patronage when, and how introduced? 39, 40, 8672. 
great Deference ſhow'n to Patrons 40. what Right 
chey have to Vacant Stipends ? 15:4. and 41, 47, 49, 
50, to the Tithes of the Pariſh, 42, 52, 53, 54, 302, 
$03,304. they ſhould be Alimented if reducd to Po- 
verty 42.and the Incumbents Deed ſhould have their 
Conſent, ibid. A Miniſters Deed Authoriz'd by the 
Conſent of one as Patron, to whom a Perſon was 
Right obliged to Diſpone the Right of Patronage, 66, 67, 
Nor M 314+ they challeng d not only the Right of Preſenta- 
nt of M tion 42. but alſo pretended once to that of Colla- 
xchial M tion and Inveſtiture -43. Patrons of ſecond Miniſters 
44, 45. what Intitles one to a Right of Patronage ? 
Juns, 54, 55. Patrons allowed to Inſert what Laws they 
at pleas'd in their Faundation-Charters, 56. If Patron- 
| Diſ- M age is competent ipſo facto, tho not expreſly Reſerv'd 
| in the Foundation ? 56. if Patronage be a Servitude, 
ibid. and 57. the Pope before the Reformation, and the 
King after preſumed Patron, where another did not 
appear, ibid, The Nature and Fate of Eccleſiaſtical 
RIES Patxonag 
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Caſe of a Right of Patronage, provided to one with; 
Quality that he failing to preſent within a certai 


, Perſons with their conſent 141. Patronage of Parſon 


they preſented by turns 415. and the Parron of the 
greater Benefice allowed to be the firſt Preſenter 


406 | 

PAYMENT of TITHES, The Subject of much diffe- 

» rence here, 346. Ot of what things Tithes are pay d: 
30%. Et Seqq. Neither the beſt nor the worſt of the 


. SS 
6 > renn _ OE Py 


A | wills 


1 
Patronage with us 58 L patronage 59, 60, 61 
G2. 118, 122, If all Patronages formerly belongi, 
to Monaſtries as well as Laick-patronages be excepre; 
from the general Anne xation ? 62, 63. wherein k 
cleſiaſtick and Laick-patronage differ? 50, 64, 65 
Rights of Patronage how Tranſmitted by lingyl, 
Titles 66, 67. and how by Succeſſion 69, 70. thi 


time, another might exerce the priviledge 67. P: 
tronage how Excluded ? 68, 69. Patronage of Pariſh 
Churches and inferior Benefices Mortified to Cathedr; 
and Collegiat Churches 95. to Monaſtries 96 Patron 
not bound to Warrand Rights granted by Benefii 


ages given to Lords of Errection 257. when Churches 
belonging to different Patrons came to be united 


Fruit thoutd be given for them, 353. How the Tith: 
of Bees, Fowls, Milns, Mines, and Quarries is pay'd! 
354 One that has right to the pſa Corpora ot Parſon 
age-Tithes muſt have them in Pales, alid out of the 
Grouth of the Ground, bid. And there is no Tithe 
i there be a Total Stetihity or no Crop, 355. Uſe 
of Payment imports a verbal Tack and Tacite-Relo 
cation, 19:4, Interruption of drawing the Teind o 


Paying a valued Duty by uſe of payment, 357, 358 
. Valued Teind-bolls may be ſatisfied in Corns of a For- 
ein Grouth, ibid, According to what meaſure? 


356. Sheriff. fiars the liquid price for Bygones, 161, 
Valued Teind-duty not debitum fundi, 3 56. When 
Tithes ſhould be pay d, 359, 360, 361. And where, 


- Jbid. and 362. Payment of Tithes to the Parechu, 


 Tbid. 363, 364. To Titulars of Erection, and their 
Tackſ-men, 365 If he who has right to the Tithes o 


gone kind, may claim thoſe of another Product as ſu#'0- 


- gazum ? Ibid: and 366, 367. Vid. 336, 337. Executor 


ofa Eiferenter who farm d Lands reſerving the Tein 


Hereto 
dyed be 
ing bef 
Teind 
pay Ty 
Pay me! 
And b: 
yours « 
a perſo 
empric 
tended 
pay no 
ers of ( 


EBL 
ZENSIO 


rigine 
here, 4 
id. M 
Anne) 
of a P 
are eff 
grant. 
Name 
grante 
Penſic 
te the 
Ibid. 

and 1 
Whet 


ind died beſore Martinmaſo after drawing. Or of an 
gi Heretor who fer his Lands for Third and Feind, and 

dyed before Separation, or of apy Titular of Feinds dy- 
n EM ing before Michaelmaſs, will have right to the whole 


6% 11nd of that year, Ibid. and 368. Who are lyab'e to 
gull 22y Tithes, Ibid. and 369, 370, 371, 372, 373, 374. 
„ th Payment of Tithes diſpens'd with by Princes, 369. 


And by Popes, 374. 375 If the Exemption in fa- 
*rtai yours of the Cifertians, Hoſpitalers, and Templars, was 
a perſonal Priviledge 376, 377. Clauſes qualifying Ex- 
emprions, 1bid, A Priviledge of Exemption not ex- 
nedraffl tended to Novalis, 378. Vid 334, 299. Miniſters pay 
tron pay no Tithes for their Glebes, nor yet the Purchaſe 
nefi ers of Glebe-land, 378. 

FEBLES, 102. 
MNSIONS Ecclefiaſtical defined and derived 160. O- 
nitcd Ml rigine thereof, 15id. and 161. Penſions a Grievance 
of tha here, 15id. What required to the Validity of a Penſion 
enter Did. What Penſions were not prejudged by the general 
Annexation,. bid. The Effect of poſſeſſion of a part 


diffe- of a Penfion,1bid. How far Penſions granted by Biſhops 
pay dl are effe&tual againſt their Succeſſors, 162. Penſions 
of thel granted by Church-men ſhould ſpecify the Tenents 
Tichefl Names and Duties, 1bid, For how long they could be 
yd granted. Difference betwixt Secular and Eccleſiaſtick 
arſon Penſions, Ibid. and 163, 164. Who ſhould be cited 
of the te the obtaining a Decreet conform upon a Penſion? 
Tithef Vid. Penſions granted by the Queen not arreſtable, 
e and the Remedy for making them effectual, Ibid. 
-Relo.M Where Penſions ſhould be delivered, id. Executor 


of a Penfioner out of Teinds dying before Harveſt has 
7,358. no right to any part of that years Penſion, 165. 

a For- EETER-PENCE, And Peter's Patrimony, 24. 
aſure?MfITTENWEEM, 20. | 3 

5, Ib, LAT. The Commiſſion of Plat appointed, 115. Who 
When diſpos'd of the Thirds till the Reſtauration of Bi- 


ops, 125. 

rrechu MOLUSCARTY, 9, 102. | 

d their PFOINDING, Of Tithes unwarrantable, 436. 
thes off ?OPE, His proud Titles, 24. Pretended Right from 
5s ſur Conſtantine conſidered, Ibis and 25. His Authority 
>curors il aboliſhed in Scotland 111. He only by the Canon Law: 
Teindl could Conſolidate two Biſhopricks or larger Bene. 

nad fices, 414, 1 8 


| 65 
PORTMOLLOCK, 20. n 
OSSESION (See Preſcription) defin'd and divided, 16; 
Priviledges of Poſſeſſion, 166,17 1. A Poſleſſory Judge 
ment, 166, 172, 323. Upon Infeftment, 324. Upo 
Poſſeſſion by Tack, 325, 326, 327. Not effectual a. 
againſt Debita Fuxdi, nor without a Title, 1bid. Dece, 
nalis & Triemal:is Poſſeſſion 172, 173, 174. Not com 
petent to Miniſters within Burgh, 429. Triemalis p, 
' Cificus poſſeſſor beneficii eſt inde ſecurus, 174. Rules of 


the Reman Chancery concerning Poſſeſſion how far bis dec 
effectual in Scotland? 175. Superiorities of Patronate what t 
Benefices not Redeemable from Miniſters that haveM fire C 
been ten years in Poſſeſſion, 1bid, The Effect of ,olffl exerc'c 

' years Poſſeſſion. 166 Or of long Poſſeſſion, 1), feft of 
176. Feſſeſſor bona fide facit fructus perceptos & conſump Ml Lid. a: 

tos ſuos, 328. | 2 tron i: 
PREBENDS and PREBENDARIES, 27, 73, 74. The Papiit 
different kinds of em, 30, 31. Preſen 


PRECARIZA LITERA, 19. | 
PRECEPTORS and PRECEPT ORIES or COMMAN- 
DERIES, the ſeveral kinds of 'em, 235. Preceptorsof 


the Hoſpitalers had right to the Forfeitures of their 


/PRELACIES = 236. Preceptors of Hoſpitals, 16id, 


time ? 
43» 4. 
tion, 

afterv 
tation 
again 
lieu t 


PRIMA 


PRELACIES and PRELATS, 34. 
 PREMONTRE, 11. | | 
' PRESCRIPTION, (See Poſſeſſion) of 40 years, 166, 167, 
175. Miniſters Stipends preſcribe in five years qu0adMWRIOR 

modum probandi, 167. How extenſive that Preſcription 19, 2 

is? bid The Caſe of an Heretor purſu'd after 5 years Secul 

for refounding the proportion of Stipend due by o-HROCI 
thers and uplifted by him, 433, 434. Different O-QROR(C 

pPinions concerning the Preſcription of Tithes, 328, RO V. 

329, 330. The Poſitive and negative Preſcription Deed 
explain d, 331. No negative Profeription of Parſon-M the P 
age-Tithes except as to bygone Teind- duties preceeds- 
ing 40 years, 16:4, But they preſcribe by the poſitive 
Preſcription, 332. Which extends to long Tacks, to 
make them unquarrellable during their time, Ibid. AndFREDD 
333- Aright of Tithes acquired by Preſcription fill MREFO! 


lyable to the ordinary Teind-burdens, Ibid. Preſcrip-W Step 
tion of a right to Tithes not extended to Novalin, 334 Prof 
Vid. 299,378. Both the negative and poſitive Pre- 7k 

dle. 


ſcription take place iu Vicarage, 1bid, and 335: o 
2) re 


. ( | 
Preſcription of a right to Tithes? of one ſort doth car- 
ry right to thoſe of a new product? 336 Yid. 366, 
367. Or if the Right of the Titular of the Tithes of 
Fiſh taken 1n a certain Bay will take effect, when the 
Fiſhes leaving their old Haunt are fiſhed up in ſome 
ather Creik ? 1bid. and 337. 
PRESENT ATION to a Benefice (See Patrons, Minifters,) 
What it is? 42. Preſentation to a Benefice before it 
vake, 43. Preſentation to one, and to another after 
his deceaſe, 44. None can preſent himſelf, 1bid. At 
what time the Party preſented ſhould have the Requi- 
ſite Canonical Qualities ? 14:4, How Preſenting is 
exerc d when there are ſeveral Patrons? 45. The Ef- 
fe& of preſenting trins vice by one of more Patrons, 
Ibid. and 175. If Preſentation by a Proteſtant Pa- 
tron is allowed in a Popiſh Country, or e contra by a 
Papiit in a Proteſtant Place? 45, 46, 47. To whom 
Preſentations were directed, Ibid, And within what 
time? 42, 48. The Effect of the jus develutum, 42, 
43, 48. The Reaſons of it, 49. Effect of Preſenta- 
tion, 50, 51, EffeQtual tho the Patron's right come 
afterward to be reduc'd, 1bid, The Right of Preſen- 
tation reſcinded, 16:4, and 52. Reſtored, id. And 
again diſcharged, Ibid. What is given to Patrons in 
leu thereof ? 7:4. 
„ 167, RIMATS and PATRIARCHS. Differenced. 26. 
queer FRIORS and PRIORIES. Different kinds of Priors, 
tion WW 19, 20. Priories Dependent and Independent, 16id, 
years Seculariz'd Priors, 21. | 
by 0-SFROCESSION-PENCE. 29, 35. 
nt O-SROROGA TION of Tacks. 340, 341, 342: = 
„ 328, MROVOST'S Of Collegiat-churches. 21, 32. 34. Their 
iptionſſ Deeds require the Patron's Conſent : Tho Regulariter 


— the Patron may act without their Con currence, 150. 
eceed . 


oſitive | R 


their 
a, 


1. AndREDDENDO'S in Charters. 199. | 

on ſtil FREFORMA TION. Occaſion thereof, 110. The firſt 
eſctip·¶ Step therein, 111, Several of the Popiſh Clergy turn d 
a, 334, Froſelytes, 112. | 
© Pre-YREGALITIES, Wherein Eccleſiaſtick and Laick Rega- 
lities differ? 104, 105, | 


Pre H h REGUL/E 


e ian | E 


t 
. 


. . Portion diſtinguiſhed from theirs, and theirs dividec 
among themſelves, Tbid. and 74. Liberality toward: 


'} 

REGULA CANCELLARLTEZ, 2175. | 
REGULUS, His Expedition and Succeſs with the Re 
* licks of St. Andrew. 91. 
RELOCATION Tacit. (See Tacks) 320, 321, 322 
\ 355, 436. 
RENTALS. 159, 160, 319, 355. 
REVENUES ECCLESIASTICAL. None fix'd till ; 
bout the fourth Century. 70, 71. How Liberal ; 
Nurſing Father the Church found in Conſtantine the 
Great? 71 Lawfulneſs of accepting Lands and Poſ. 

ſeſſions by Church-men diſputed, 72. Julian's Pied 
text for robbing the Church, 1bid. His Eats Re 
vers'd, Bid. A fourfold and tripartite Diviſion o 
the Rent of the Church, 73. Communio Bonorum be 

twixt the Biſhop and his Clergy, id. The Biſhop' 


Church-men, 85. Wherein Eccleſiaſtical Indowment 
An Scotland conſiſted? 105. Arts us d by Eccleſiaſtick 
and Regulars to Rook People of their Eſtates, 106 
107. The ſad Conſequences of the Riches of Eccle 
ſiiaſticks, 108, 109. | 
REVOCATIONS Royal how Emitted, 260. King 
Charles the firſt's Revocation,. and the Grounds of it 
258, 259. Perſons and Reaſons for and againſt it 
260, 261. Reduction and Improbation thereon, and 
the Conſequence of it, 261, 262. 
ROSS, Biſhoprick, 78, 79. 


SACRIST or VESTRY-KEEPER. 30. 
SALE of Tithes formerly ſtinted to a certain time 
272, 408. But no time preſcribed by the Commiſſio 
1690. 273, 408. After Citation in a Sale the Purſu 
er's Tithes ſolely cannot be Allocat for the Miniſter 
273, 390. Price of Tithes, 269, 406. Deductions 
thereot given, and when payable, 407. The Titula 
may keep poſſeſſion of his Tithes till he get his Mo 
ney, 449. Liferenters have the leading of Tithes 
purchaſs d by the Heretor for payment of the valued 
Duty, 409. What Tithes might not have been for- 
merly bought? lid. And what now? 410, = 
> «7 | ILIG 


um be 
1ſhop' 
livide ' 
owards 


n time 
nuſho 
> Purſu 
[iniſter 
luctions 
Titula 
11s Mo 
Tithes 
> Valued 
een for. 
If the 
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ledge of Juſtice free of Annuity impoſed for Stipends. 


. () . * 
Tithe of Fiſhes taken in Alto Mari may be valued 
and bought at the inſtance of the Heretor of the 


Ground where the Boats land ? 410, 411,412. Lords e 


of Seſſion Judges competent in a Proceſs for Sale of 
Titkes upon a promiſe to fell. id, and 450. Pays 
ment of the price of Tithes purſued before them 449. 


SHIPS. St. Auguſtine refus'd to increaſe the Revenues of 


his Church by a Stock in Shipping. 105. 


SIMONY. What it is, when and where moſt praCtis'd? 


128, 129, Puniſhment of it, 130. Objections in Ju- 
ſtification of it anſwered, id. and 131. Inſtances of 
it at home, Ibid, An Incumbents Simoniacal Paction 
with the Fatron, whereby a ſufficient Maintenance is 
not reſerv'd, 41, 47, 130. 


PULZIE. 442, Ot Tithes, 443, 444, 445- | 
STIPENDS of Miniſters We 
The Minimum 500 Merks or five Chalders ot Victual@z-,-21 N 


(See Poſreſsion, Preſcription, 


and the Summum 1000 Merks or ten Chalders 257, 


The leaſt Stipend made 800 Merks or eight Chalders, 
271. When leſs Stipends may be modified? 385. 
- Miniſters in Menfal Churches have now, tho not ror- 


merly, the benefit of the high Stipend, 35, 36, 385, 
386, Stipends a Burden upon Teinds, 339. ow 
Sipends are provided to Miniſters within Burgh that 
have. no Landwart Pariſh? 44, 45, 395, 428. Gol- 


Who may be ſtented for it, Id. Herars . 
not Have "Miniſtery purſue for theirStipend, - - 
423. Stipends provided by the common Law, 424. 

By Decreets of the Commiſſion, id. Modifications 

of Stipend, 387, 388. Voluntary Contracts for modi- 

fied Stipend ratified by the Commiſſion, 16:4. and 389. 

Action for modified Stipends before the Seſſion, 424, 

425. Localities, and how impoſed, 340, 390, 391, 
392, 393, 394. Action for making them effectual 

before the Lords of Seſſion, 426, 427. According to 

what Meaſure Stipend-bolls ſhould be payed ? 16d. 

Stipends not Debita Fundi, 428. Summar Diligence 

and general Letters allowed to Miniſters for their 

Stipends, 430. Actions for them, Advocations from 

inferior Courts, and Suſpenfions, 431 A Miniſters 

Stipend ſhould be payed altho he be Rich, 432. The 


429. 
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STYLITEES (Simeon) or of the Pillar, 6. 

SUBMISSIONS, 265, 266. 

SUBSIDIES (See Taxation) 

SUPERINTENDANTS appointed, 85. 

SUPERIORS and SUPERIORITIES, 183, 184. Ec. 

' clefiaſticalSupenorities declared to belong to the King. 

118, 119, 184, 186, 265. 'Without prejudice to the 
Rights of Biſhops, 125, 192. But now their Superi. 
orities belong to the King, Vid. Favour ſhow'n to 
their ſmall Vaſſals, 193. Some Exceptions from the 


Kings Right, 185. Feu-duties reſerv'd till redeemd 


at ten years purchaſe, 186, 268. And alſo the Caſus- 
lities of Superioritie, but not the naked ſervice of 
Vaſlals,, 187. Lords of Erection may till Redemp- 
tion purſue Exhibitions againſt the Vaſſals, but not 
Reductions without Concourſe of the Queens Advo- 
cat, id. If they have alſo Retention of Feu-duties 
of their own Property? 188, 189. Ifever any of the 
Feu-duties were redeem d? 190. Annexation of Su- 
periorities to the Crown, Ibid. How that was endea- 
voured to be eluded, 1:4. & 191. Superiorities of Be. 
nefices under Patronage redeemable by the Queen, 
with ſome Exceptions, 193. Patrons of Provoſtries 
and Prebendries of Collegiat-churches, Altarages, and 
Chaplainries declared Superiors to the entring of the 
Vaſlals of their Benefices, 194, 195. Miniſters Man- 
ſes and Glebes conſidered as holden of the King. 201. 
| a . 

K. T 


# 


TACKS and TACKS-MEN. (See Graſſums, Rental, 
\ Relocation-tacit, Prorogation, ) Definition of a Tack 
15 2. Granting of Tacks by Ecclefiaſticks, once a rare 
thing, turn'd at length too frequent, Vid. Caution 


3 Y-/ate:gond Solemnities requiſit to the Validity of Tacks, 
33/24 id. 153, 154. 310, 311,312,313. How long Tacks 
ne 475 may be Set by Church-men N54, 155, 156, 314. 
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. / Effec of thoſe ſet far a longer ſpace than Law allows, 


155, 157, 314. If a Patron can Authorize the Setting 
of Lacks by Commiſſion ? 156, 157. The Patron may 
Conſent either tacitly or expreſly, and before or after 
the Deed, Ibid. A perſon having only an Obligement 
in his Favours to diſpone the Patronage effectually, 
— confonts ag Patron, Bid, 314. The Eſſentials ok 
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ck, 158, 314, 315, 316, 317. Tacks granted by Be- 
Lied — effectual without Poſſeſſion 24 
ſingular Succeſſors, 159. vid. 317 Difference be- 
ewixt Tacks granted by Benefic'd perſons and thoſe 
made to them, 170, 171. Judicial and Conventional 
Tacks of Tithes, 314. An Obligement ro Warrand 
from payment of Tithes found equivalent to a Tack 
of em, 315. wid. 308, 309, 66, 67. Tack-duties af« 
f& conjun& Tackſmen in ſolidum according to their 
Intromiſſion, 316. Tack of Tithes to a Town by a 
Bithop after he had a view of Promotion to another 
See, Ibid, Tranſmiſſion of Tacks of Tithes by Suc. 
ceſſion, 317. Benefic'd perſons cannot ſet New Tacks 
till the former be expir'd, 318. Tacks ſet by a Tutor 
of his Minors Tithes to his own behoof, 1bia. How 
Tacks are underſtood to be innovat and paſt from ? 
lid. Clauſes irritant in Tacks, 16id. If Tacks may be 
Aſſign'd? 319. Our Law is very Indulgent to Te- 
nents, 371,372. | 
TAXATION and SUBSIDIES. (See Ceſs) Church. 
men once pretended an Exemption from Taxes, 177. 
A pleaſant Paſſage betwixt Philip Auguſt, and the 
Clergy of Reims, Ibid. How the Clergy were brought 
over to a common Conformity? 178. Particular In- 
ſtances of Taxation impos'd upon them according to 
Bagimonts Roll, Tbide 179. Chappel-Royal and Mini- 


. 201, ſters Stipends free of Laxation, 180. Old way of | 
- Vraiſing Subſidies by Taxation; and why it was alter. 2 
| ed? hid Subſidies given in Parliament, not to be £441 
Rentals, ¶ inverted to another uſe, Ibid. If they be Debita * S 
Tack 181. . Ai 
> a rare  TEMPLARS. When, and upon what Occaſion the >»: If 
'aution WM Order was ſet up? 236, 237. Ratio Nominis, ibid. | 
Tacks, How Interred ? ibid. Their Standart, bid. became { | 
Tacks MW Richer than Kings, and how? 238. Their Degeneracy, 1 
6, 314. #bid. 239. Their Deſtruction and the Occaſion of it, Wl 
allows, and how their Lands and Goods were diſpos d on? 1 
Setting i ibid. 240, 241, 242. when they came into Scotland? ibid. 1 
on may The Benefices of the Prieſts of this Order, 24x, If 9 
or after Temple-Lands were Church- Lands, and fell under the 1 
gement W AG of Annexation ? 243. et Segg | 
Gually, M TENURE of DECREETS. If the ſame can h madgy 
ils of a Fin 
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THESAURER of an Eccleſiaſtical Chapter, 30. 
THIRDS of Benefices appointed for Miniſters Stipends 


T 


Annuities, Thirlage, Payment.) Tithes beitowed by 
Hungss on St. Kewls Church, 92. Not Annex'd to 
the Crown, 118. What was done vith Decimæ In. 


in the firſt place, and the Superplus to go to the uſe 
of the Government, 114, 115. Allumption of Thirds, 


Ibid. Miniſters made not much of their Right to the 
Thirds, 125. How the Thirds were extinguiſhed > 


126. 
ITHES. ( See Valuation, Sale, Feues, Miniſters, Patrm, 
Preſcription, Parſonage, Vicarage, Burdens, Stipenas, Ceſc, 


cluſe, ibid. Theſe might have been Feued after the 
Lareran Council, 256. The Priviledges thereof, and 
Difference from Decime Infeudate,293 ,295,296. Decime 
Papales & Saladine impos d, 178, 239, 285. What 


_ Tithes are, 226. None payed before the fourth Cen- 
tury, 227, 228. The payment of Tithes came to a 


Height by Degrees ibia 347. Craig, Opinion as to 
the firſt payment of em among us, ibid. Tithes not- 
withſtanding the pretended Divine Right of em, ali- 
enated by the Pope to Monaſtries, and fold to Lay- 
men, ibid. Diſpenſations granted from payment. 232. 
The Clergies Endeavours to get Tithes out of Lay- 
Hands, 255, 256. Double Tithes of a Ninth and 


. Tenth payed in France, 254, 282. Second Tithes with 


us, i id 285, Erettion of Tithes into Parſonages, 


257. Tae Fate of Biſhops Tithes, 272, Tithes are not. 


the ſame Proportion of Goods in different places, 


- 2824353. The Queſtion by what Law Tithes are due, 


handled, 276. er Seqq. Several kinds of Tithes under 


the Law, 284. Tithes under the Goſpel Extraordinary, 


285. Ordinary, 286. Perſonal Tithes, ibid. 287. Pra- 


dial Tithes, ibid. 288. Mixt Tithes, ibid. Original 
of the Diſtinction betwixt Parſonage and Vicarage, 


289, Civil and Eccleſiaſtical Tithes, 292. Legal and 


- Conventional Rights of Tithes, 297. Tithes are not 


Debitum Fundi, 370. 


TITLUTLARS of Benefices diſtinguiſh'd from Com 
mendators, and whence ſo called? 3. | 
TRINITY Colledge Church, 89, 93- 


5 9 5 Friers, 15. 


RUMPETERS, Their pretence to 100 Merks from 
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} 1 
every Biſhop and Temporal Lord of Parliament, 18 2, 
v 


VACANT Stipends, how and by whom diſpos'd of, 


40 & i + 47, - 


9, 50. | 
VALOMBRE. The Monks of Valombre whence ſprung, 


by whom introduced into Scotland, and what Houſes 
were pla':ited with them, 9 


VALUATION of Tithes. The Rate at which they are 


Valuable, 268, 396, 397. Grounds of Reducing and 
Rectify ing Valuations, 271, 396, 401 404, 405. Par- 
ſonage and Vicarage, when diſtinct Benefices ſeparat- 
ly Valued, 271, 397. And then the Parſonage is the 
fifch of the Corn-rent, calculate with reſpect to Seven 
Years preceeding, 397, 367. Whereof the Heretor 
gets ſome Deduction upon the Account of Induſtrial 
and Coſtly Improvements. 398. What Tithes might 
have been Valued formerly? 403. All are now Valu- 
able, 273, 403. Purſuers of a Valuation may have 
Warrand to Lead their own Tithes during the De- 
pendence ; But this expires after a Proteſtation for 
not Inſiſting, 274, 402. Old Rentals Ordained to 
ſtand for a Valuation, 399. At whoſe Inſtance Va- 
luations are ſuſtained ; and who muſt be therein 
cited ? ibid, 400, 401. If one having a Tack of his 
own Tithes can get them te be valued ? ibid. Valua- 
tions of Conſent, 402. The Teind-Maſter may ſeek 
Infefrment for his Valued Duty ; but this Seldom 
done, and why ? 404. Valued bolls to be delivered 
conform to Linlithgow Meaſure, ibid. Liquidation of 
Bygone Tithes, 440, 441. The Lords of Seſſion De- 
cern for theſe when Valued conform to Decreets of 


Valuation; but not as to years preceeding the Va- 
luation, 446. 


UDAL Right, 200. : 
VICARS and VICARAGE. (See Payment) The Ori- 


ginal Inſtitution and ſeveral Kinds of Vicars, 94, 289, 
290, 291. What is Vicarage, ibid. 292, 347, 348, 349, 
350, 351, 352. Purſuers for Vicarage muſt prove for- 
mer uſe of payment, 351. How Bygones of Vica« 
rage ſhould be Lybelled and Liquidated ? 440, 441. 


VICEDAMS the fame with our Biſhops Bailiffs, 73-- 
UNIVERSITIES. 50 Lib, out of every 100 Merks of 
| 1 


Bi- 


11 | 
Biſhops Rents, and 40 Lib. out of every 100 Mx 
of Miniſters Stipends impes'd in Favours of Unive 
ſiries, 182. | 

VOWS Peculiar to particular Orders, 16, 21. The 80 
neral Vows, 16, 17. 

WARD LANDS. Feuing of em, 151, 197, 198. T 
ing of tm, ibid. 

WARRANDICE of Rights to Benefices or Church 
Lands, 14+, 142. Warrandice by the Surrenderers ff 
their Rights o other Mens Tithes, 26g. Warrant 

dice in Ordinary Diſpoſitions of Tithes, 307, 308, IM 
Rights of Annuity out of fem, 343. . 

WRONGOUS INTRO MISSION, 442, 443. 


IS. 


rer A. 


Age 6. Line 16 Read ffth Century. p. 10. I. 8. r. « 

ceiving a juſt. p 100 |. pen. r. Black Book, p. 188, 
3o! r. the thing. p 222.1. 10. r. by reſervation. p. 229. 
20. r. ſet off. p. 259 1 12 dele 7, p. 286. 1, pen. r. reſide 
p. 299. I. 4. r which Title. p..325: 1. ult. r. cam, x 
329. 1. 13. r. the Priviledge, p. 335. I. 11. r. 40 years, f 
447. I. 1. r. 30 be truſted. 
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Advertiſement. 


Here is to be Sold at John Yallange's Shop on t 

North Side of the Street, a little above the Cro 

of Edinburgh, A Methodical Treatiſe concerning Bi 

of Exchange, Wherein is an Account of the Riſe a 

' Progreſs of Exchange; the Nature and Kinds of 
Explained ; the prevailing Cuſtom of Merchants II! 

ſtrated and Confirmed from Civil Law, The Authorit 

of Lawyers and Writers Ancient and Modern, Fore 
Statutes and Sentences of Courts, Acts of Parliamen 
and Deciſions of the Lords of Seffion ; and all cu 

odus and uſeful Caſes, Queſtions and Controverli 
touching Bills fairly Stated and Diſcuſs'd, according 
the Analogy of the Scots Law, By Milian fu 
Adygcat, 


